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14 Place at the Table 
Getting risk managers to 
think strategically is one 
challenge for RIMS, says 
the risk management 
society’s president, Rick 
Roberts, who has served on 
the RIMS Board of Directors 
for seven years and is 
director of risk management 
and employee benefits at 
Ensign-Bickford Industries.
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14 Leading by Example                
James Cameron, president of
Cameron & Associates 
Insurance Consultants Limited,
was recognized by the CIP 
Society when he received its 
Established Leader Award. 
BY ANGELA STELMAKOWICH
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EDITORIAL

Liability risk arising from 
information security viola-
tions is on the radar screen 
of many commercial  
insurance providers. 

Despite the widespread use 
of the term “cyber,” some 
of the critical risk mitigation 
tactics have little — if any-
thing — to do with computer 
technology.

In a recent report, ABI 
Research predicts the global 
market for cyber insurance 
will reach US$10 billion by 
2020, driven by the “escalat-
ing costs associated with 
cyber breaches and attacks, 
pushing risk management 
strategies to increasingly 
transfer risks to providers.”

A computer connected to 
the Internet “is also connect-
ed to millions of other con-
nected computers,” which 
can allow hackers to connect 
to a specific computer, warns 
the United States Computer 
Emergency Response Team 
(CERT), which has some 
simple computer security 
recommendations. These 
include installing firewalls, 
keeping all software (includ-
ing operating systems and 
anti-virus) up-to-date and not 
installing software unless it 
is deemed necessary. 

One question a risk man-
ager might ask is whether or 
not CERT’s recommended 
practices are applied to every 
single computer in his or her 
organization.

One firm affected by an IT 
security breach was Home 
Depot. That incident affected 
millions of credit and debit 
cards accounts of customers.

So do risk managers need 

to become experts on com-
puter hacking? 

While it is prudent for 
any organization to have an 
employee or contractor with 
IT security expertise, it is 
noteworthy that not all pri-
vacy risk stems from a lack 
of technology prowess.

Two year ago, federal  
employees lost a portable 
hard drive containing  
personal information on 
about 583,000 Canada 
Student Loan borrowers. 
This was not a technology 
failure per se, because if it 
was a paper with confidential 
data that had been lost, the 
government would still have 
been faced with the same 
problem.

These types of privacy 
breaches can pose a bigger 
problem, with the passage 
June 18 of Bill S-4, the 
Digital Privacy Act. That law 
essentially requires organiza-
tions to tell individuals if 
personal information was 
lost or stolen, if there is a 
potential for harm.

On top of that, organiza-
tions “must retain records of 
data breaches of any kind,” 
Privacy Commissioner Daniel 
Therrien told a House of 
Commons committee earlier 
this year. “We will be able 
to review their records to 
determine whether or not ap-
propriate breach notification 
has occurred,” Therrien said.

In addition to the cost of 
data breach notification, 
companies can face lawsuits 
for “intrusion upon seclu-
sion,” which was recognized, 
in 2012, as a tort by the 
Court of Appeal for Ontario. 

In intrusion upon seclu-
sion lawsuits, damages of 
$10,000 to $20,000, per 
individual, can be awarded 
for mental anguish, even in 
cases where there is no eco-
nomic loss, Katie Andruchow, 
national cyber expert for Aon 
Reed Stenhouse Inc., told 
attendees at a recent  
seminar hosted by the 
Canada chapter of the 
Professional Liability 
Underwriting Society (PLUS).

More than half of the 
breach notices that American 
International Group Inc. 
receives, in North America, 
have to do with “opera-
tional failure, not technology 
failure,” said David Price, 
AIG Canada’s financial lines 
leader, at the PLUS seminar.

“The technology works 
fine,” Price noted. “It’s the 
practice of a senior executive 
not following protocol. It’s 
the CEO writing his password 
on his computer. It’s people 
leaving briefcases on planes, 
trains and automobiles.”

There are some simple 
questions risk managers 
could ask. How much time 
is dedicated, during the new 
employee orientation  
process, to train every new 
worker on the organization’s 
information security rules? 
Does everyone know exactly 
what data must be kept  
secure? When employees 
take work outside of the 
office, who is checking to 
ensure that confidential 
information is adequately 
protected? Getting answers 
will not eliminate cyber risk, 
but it is certainly a good 
start. 

How much time is 
dedicated, during 
the new employee 
orientation process, 
to train every 
new worker on 
the organization’s 
information security 
rules?

Greg Meckbach  
Associate Editor
Canadian Underwriter
gmeckbach@
canadianunderwriter.ca

Canning Breaches
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MARKETPLACE

Risk
SPRINKLER DESIGN  
STANDARD UNVEILED
FM Global recently released 
new fire protection guidelines 
for warehouse owners. 

Its design standard for 
“in-rack” sprinklers offers 
warehouses more protection 
at less cost, notes FM Global. 
The design “enables facility  
owners to use fewer  
sprinklers and lower-capacity 
water systems.”

FM Global reports that 
for a 500,000 square foot 
(46,450 square metre) 
warehouse with an 80-foot 
(24-metre) ceiling height, 
estimates show the cost of 
installing sprinklers, pumps 
and water tanks could fall 
from US$4.3 million to as 
little as US$2.6 million. In 
coming to the solution, FM 
Global’s research included 
computer fire modelling, water  
flow tests and fire tests at the 
firm’s research campus.

Claims
$75 MILLION IN JUNE 
STORM DAMAGE CLAIMS 
Storms that brought hail 
and wind to parts of Alberta, 
Saskatchewan and Manitoba 
on June 12 caused more 
than $45 million in insured 
damage, while insured dam-
age caused by heavy rains 
and strong winds that swept 
across southern Ontario 10 
days later is estimated at 
more than $30 million. 

Those figures represent 
preliminary estimates by 

Catastrophe Indices and 
Quantification Inc. (CatIQ).

Insurance Bureau of 
Canada (IBC) reports in a 
statement that on June 12, 
storms brought wind gusting 
as strong as 116 kilometres 
per hour, with hail up to  
six centimetres in diameter  
reported in and near 
Medicine Hat, Alberta. 

Further east, flooding 
affected Ontario — including 
parts of Toronto and London 
— on June 22. CatIQ pegs 
losses — in a preliminary 
estimate — at $30 million.

TSB REPORTS ON MANITOBA 
PIPELINE RUPTURE
A pre-existing crack led to 
a rupture January 25, 2014 
in a natural gas pipeline in 
Manitoba, the Transportation 
Safety Board of Canada 
(TSB) notes in a report 
released last month.

TSB determined that a 30-
inch TransCanada PipeLines 
Limited pipeline failed due 
to a fracture that occurred 
at a “pre-existing crack that 
had remained stable for over 
50 years prior to the occur-
rence,” the board reports. 
“This crack had formed at 
the time of the pipeline’s 
construction, likely due 
to an inadequate welding 
procedure and poor welding 
quality,” TSB adds.

Canadian 
Market

 
BAKER ANTICIPATES MORE 
OVERLAND FLOOD PLAYERS
Insurance carriers other 

than Aviva Canada and Co-
operators General Insurance 
Company are “sure to” 
announce overland flood cov-
erage in Canada, and those 
that do not risk losing market 
share, suggests Joel Baker, 
president and chief executive 
officer of MSA Research Inc., 
in the firm’s quarterly outlook 
report for Q1 2015.

“The risk to insurers that 
don’t offer flood is clear,” 
writes Baker. “Homeowners’ 
policies and possibly auto 
policies will likely start  
migrating to insurers that 
do.” He refers in the report to 
announcements — this past 
February and May respectively  
— by Aviva Canada and  
Co-operators General 
Insurance Company, that they 
will cover overland flood on 
some residential policies.

FAIRFAX SELLS 1/3 OF BRIT 
TO PENSION FUND
Toronto-based Fairfax 
Financial Holdings Ltd. 
— the corporate parent of 
Northbridge Insurance and 
OdysseyRe — has completed  
the sale of 29.9% of 
shares of Brit plc to Ontario 
Municipal Employees 
Retirement System. 

Fairfax owns the other 
70.1% of London-based  
Brit, which provides  
commercial insurance and 
reinsurance in the Lloyd’s 
market. Fairfax initially 
announced February 16 its 
intent to acquire Brit for 
about US$1.88 billion. With 
that acquisition, Fairfax “will 
have a significant top-five 
position at Lloyd’s,” Fairfax 
CEO Prem Watsa stated.

XL OFFERS OPERATIONAL 
RISK COVERAGE FOR BANKS
XL Group plc announced in 
July it is offering customized  
insurance covering operational 
risk for financial institutions. 

The target market includes 
major banks in Canada.

The losses covered could 
include fraud, mis-selling or 
exchange manipulation, an 
XL Catlin spokesperson says.

“Operational risk is kind of 
a blanket term that’s used to 
cover a multitude of things,” 
says Angelo Deftereos, senior 
underwriter, operational risks 
at XL Catlin. Limits are up  
to US$300 million per  
operational risk type and 
up to US$900 million per 
client, Deftereos adds.

Reinsurance
Q2 CAT BOND ISSUANCE 
NEARLY $3 BILLION: AON
Eight of the 10 catastrophe 
bonds issued during the Q2 
2015 included coverage for 
United States hurricane,  
Aon Securities Inc. notes  
in a recent report.

Total cat bond issuance in 
Q2 was US$2.962 billion, 
reports Aon Securities, the 
investment banking unit of 
Aon plc, in its Insurance-
Linked Securities Second 
Quarter 2015 Update.

Of the eight bonds whose 
covered perils include U.S. 
hurricane, six “provide re-
gional cover across territories 
including Florida, Louisiana, 
Texas, Massachusetts and 
the Northeast,” notes Aon 
Securities. Total cat bond 
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issuance outstanding — 
including life and health — 
was US$23.47 billion as  
of June 30.

SWISS RE MODELS LOSSES 
FROM NEW MADRID QUAKES
If a series of earthquakes 
affecting the central United 
States more than 200 years 
ago were to recur today, 
insured losses could be in 
the order of US$150 billion, 
Swiss Reinsurance Company 
suggests in a new report. 

The report — Four 
Earthquakes in 54 days — 
refers to tremors centred  
near New Madrid, Missouri. 
The first two occurred 
December 16, 1811 and the 
others hit January 23 and 
February 7, 1812. 

“The natural catastrophe 
experts at Swiss Re used 
the 1811/1812 series of 
earthquakes as a backdrop 
to illustrate many of the con-
siderations that we should be 
accounting for when trying to 
understand the complete risk 
to the New Madrid region of 
today,” Swiss Re Group chief 
underwriting officer Matthias 
Weber writes in the report. 

Using its own models, 
Swiss Re calculated insured 
losses from the main shock 
and aftershock December 
16, 1811 would be  
US$33 billion if it happened 
today. As “isolated events,” 
insured losses from the third 
and fourth quakes would  
be US$23 billion and  
US$39 billion respectively.

To arrive at US$150 billion, 
Swiss Re also assessed fac-
tors of loss estimates “that 
would be amplified further 

by prior or subsequent 
earthquakes.”

PARTNERRE, AXIS CAPITAL 
NIX MERGER AGREEMENT
PartnerRe Ltd. and Axis 
Capital Holdings Ltd. have 
terminated a merger agree-
ment now that PartnerRe has 
“reached a definitive agree-
ment” to be bought by Italian 
investment firm EXOR S.p.A. 
for about US$6.9 billion, the 
firms announced August 3. 

At press time, PartnerRe 
shareholders had yet to vote 
on the proposed EXOR  
acquisition, which is also  
subject to regulatory approval.

PartnerRe and Axis 
Capital — which both write 
commercial insurance and 
reinsurance — are based in 
Bermuda and have branch of-
fices in Toronto. Last January, 
the boards of both Axis 
Capital and PartnerRe were 
recommending a merger — 
which Axis Capital reported 
would create a global Top 
5 reinsurer. But on August 
3, PartnerRe announced an 
agreement to be acquired by 
EXOR, almost four months 
after EXOR announced an 
acquisition offer.

Technology
TROJAN-INDUCED BLACKOUT 
COULD COST $1 TRILLION 
The U.K.-based Cambridge 
Centre for Risk Studies 
suggests that a cyber attack 
on the United States power 
grid could results in claims 
exceeding $70 billion.

The Erebos Cyber Blackout 
Scenario, published in 

July, describes a scenario 
involving a blackout affect-
ing 15 U.S. states. In that 
scenario, a piece of malware 
(the Erebos Trojan) infects 
electricity generation  
control rooms.

“A cyber attack of this 
severity is an unlikely  
occurrence, but we believe 
that it is representative of  
the type of extreme events 
that insurers should assess  
in order to understand  
potential exposures,” notes 
the Lloyd’s conclusions  
section of the report. 

Lloyds released the report 
jointly with the University of 
Cambridge.

The impact of such an 
attack on the U.S. economy 
could be US$243 billion, 
rising to more than  
US$1 trillion in the most 
extreme version of scenario, 
states the report. The total of 
claims paid by the insurance  
industry is estimated at 
US$21.4 billion, rising 
to US$71.1 billion in the 
most extreme version of the 
scenario, the report adds.

The scenario is not a 
prediction, but rather a stress 
test for businesses to explore 
their processes for dealing  
with very unlikely, but  
plausible, extreme events.

Regulation
ZURICH LOBBIES OTTAWA 
OVER CYBER SECURITY
Zurich Insurance Company 
Ltd. has registered as a  
lobbyist with the federal 
government, indicating in a 
filing that it is lobbying  

on three laws, one of  
which makes data breach 
notification mandatory  
across Canada.

In a filing with the Office 
of the Commissioner of 
Lobbying of Canada, Zurich 
indicated the subjects of 
its lobbying activity are Bill 
C-59 (which implements 
some provisions of the 
budget tabled April 21), Bill 
C-51 (the Anti-Terrorism 
Act), with respect to  
“identifying concerns for 
information breaches and 
mitigating such risks,” and 
Bill S-4 (the Digital Privacy 
Act), which was passed into 
law June 18. 

Bill S-4 requires companies 
to notify individuals if  
personal information is lost 
or stolen, if “it is reasonable 
in the circumstances to  
believe that the breach cre-
ates a real risk of significant 
harm to the individual.”

Bill C-51, which passed 
June 18, creates the Security 
of Canada Information 
Sharing Act, which permits 
federal institutions to share 
information with certain oth-
er federal institutions, when 
that information pertains to 
“activities that undermine 
the security of Canada.” 

Bill C-59 requires the 
Financial Transactions and 
Reports Analysis Centre  
of Canada to disclose  
information to provincial 
securities regulators if 
FINTRAC “has reasonable 
grounds to suspect that 
the information would be 
relevant to investigating or 
prosecuting an offence  
under that legislation.”  
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Angela Stelmakowich
Editor

Rick Roberts, 
president of 
RIMS, the risk 
management 
society, is happy 
to see risk 
professionals 
increasingly 
getting a seat 
at the business 
strategy table. 
Rick Roberts is a curious guy.
That is a good thing, given 
that risk management has 
been Roberts’s profession  
of choice for just shy of  
three decades. 

“You have to have curios-
ity to ask questions so that 
you can dig into issues with 
people to find out where risks 
are,” says Roberts, 2015 
president of RIMS, the risk 
management society. 

“I’ve never had an issue 
with asking questions and 
digging deep into problems 
and issues. I think that’s an 
attribute a risk manager has 
to have,” notes the seven-year 
member of the RIMS Board  
of Directors (BoD).

Being curious may be all  
the more important today in 
light of the ever-changing 
face of risk and the 
ever-evolving role of the risk 
professional. To say things 
are different than they were 

in 1988 when Roberts, now 
director of risk management 
and employee benefits at 
Ensign-Bickford Industries, 
Inc. (EBI), began his risk 
management journey can 
only be characterized as an 
immense understatement.

It has been no easy task, 
but risk professionals are 
now more frequently getting 
a seat at the strategy table,  
a place Roberts contends 
they belong. “That’s where 
we feel we should be  
because anything you do  
in business has an element 
of risk,” he says.

“If you look back even 
as recently as 15 years 
ago, the risk manager of 
the company would have 
been seen as the insurance 
professional,” Roberts says 
of risk professionals’ long 
migration toward mitigation. 
“It has been a progression to 
get away from just being the 
insurance buyer to taking the 
same skill sets that you use, 
and applying those to busi-
ness problems and strategy 
problems,” he adds.

Of course, challenges 
remain. “We’re still seeing 
the challenge of how best 
to communicate the value 
of risk management to our 
member companies through 
our risk professionals,” 
Roberts points out. 

That said, he is heartened 
by the growing buy-in. 
“Senior management is really 
reaching out to risk profes-
sionals and the risk managers 

of our member companies 
are really looking to get input 
to help better assess risk 
within the company, to start 
working on the strategic plan 
and how to mitigate risk.”

Roberts is also encouraged 
by the new relationships 
that are forming internally 
within organizations. “Risk 
management now working 
with IT, risk management 
now working with audit, risk 
management now working 
with operations. It used to be 
more siloed,” he suggests. 
“I think partnerships that 
weren’t necessarily thought 
of before are now making  
more sense,” he says, 
prompting solutions based 
not only on more, but also on 
different, perspectives.

Roberts says he is thankful 
that his work experience — 
coupled with his time to date 
at RIMS — has allowed him 
to look at risk from different 
viewpoints. 

Roberts did not start his 
working life in risk manage-
ment, holding “jobs doing a 
number of different things, 
mostly computer development,  
including automating insur-
ance agencies,” before mov-
ing to health benefits provider, 
Aetna, he says.

“But I got really interested 
in risk management, got 
the ARM (associate in risk 
management) designation 
and then moved within Aetna 
(where he worked for five 
years) in a risk management 
position,” Roberts reports.

He later moved to EBI, 
where his duties have ranged 
widely, from heading security 
operations to managing the 
medical department, 
handling business resiliency 
planning, developing risk 
financing programs for lead 
paint and asbestos removal 
operations, and steering the 
enterprise risk management 
(ERM) program. 

He currently designs and  
develops risk-financing 
programs, manages the ERM 

program and negotiates its 
employee benefits programs.

Roberts says that he has 
also gained exposure to 
different points of view away 
from work, most notably 
while serving at RIMS. His 
years on the BoD have “been 
tremendous to interact with” 
professionals and “hear how 
they handle risk,” he says.

For RIMS as an organization 
— and risk management as 

Place at the Table

“It has been a 
progression to get 
away from just 
being the insurance 
buyer to taking 
the same skill 
sets that you use, 
and applying it to 
business problems 
and strategy 
problems.”
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a profession — more change 
is on the way. Since taking 
on the position of RIMS 
president in January, Roberts 
notes that work has unfolded 
and continues to unfold.

RIMS has a number of  
objectives this year, including 
global expansion, advancing  
development of RIMS  
internal network to help 
members do their jobs and 
access the information they 
need, and working toward 
a standardized definition 
of risk professional. “We’re 
really working or trying to get 
to a point where we standard-
ize that, and that’s going to 
take a while,” Roberts says.

Whatever the ultimate 
definition, “it has to be broad 
enough to encompass every-
body that should be included 
under the umbrella, and then 
narrow down to a point where 
you can come up with it and 
define it as a profession.”

Though this will take time 
to achieve, “it’s something 
that we think is very impor-
tant to continue to elevate 
the risk professional,” Roberts 
says. “We think it becomes 
a differentiator that will help 
our members,” he adds.

One challenge is how to get 
a risk management person, 
who is highly technical in his 
or her work, to think strategi-
cally — what he calls “an 
entirely different focus and  
a different approach.” 

Says Roberts, “How do we 
develop those soft skills? 
How do we help people 

transition to that point where 
being asked to do things  
strategically versus in a 
technical manner?”

CHALLENGES TODAY, 
TOMORROW
Taking a strategic view is 
table stakes in a risk environ-
ment that is ever-changing 
and increasingly interconnect-
ed. Consider, for example,  
an issue as frequently  
mentioned in the media as  
in the C-Suite: cyber risk. 

“Those types of issues, 
which have an element of 
insurance/risk financing be-
hind them, are coming to the 
forefront,” says Roberts. And 
although everyone is far more 

aware today, “there’s still a 
pretty sizeable disconnect 
going on between what the 
Board of Directors thinks is 
occurring around cyber and 
what the IT professionals and 
risk professionals think is 
happening around cyber.”

Questions still need to be 
asked and issues “ferreted 
out around cyber,” he says.

Another issue on the risk 
radar is the proliferation 
of services offered through 
apps, such as Uber and Lyft. 

“We’ve got all kinds of con-
cerns around those types of 
services because of how they 
classify the drivers and what 
gaps are created in liabilities,” 
Roberts says. “Are you an 

independent contractor? Are 
you an employee? Who’s going 
to pay for what in the event 
that an accident occurs?” 

Beyond auto, there are 
also apps related to property. 
“It creates all kinds of new 
liabilities and once that’s 
done, until you have  
legislation coming in to  
figure out who owns what 
part of the liability, there’s 
going to be a question in 
gaps,” Roberts argues. 
“Those new types of service 
models are going to keep 
proliferating. So being on 
top of those service offerings 
is going to be an interesting 
challenge for a little while.”

When it comes to risk, 
change is to be expected. 
That, however, may be part of 
the appeal — and the ongo-
ing challenge — of being a 
risk professional today. 

It is an environment in 
which Roberts’s curiosity is 
unlikely to wane. “A lot of 
time people say there’s no 
stupid question. And then 
the real stupid question gets 
asked and people laugh. But 
how else do you learn?”

In that respect, he suggests 
it may be best for risk profes-
sionals to take their cue from 
children. Roberts recalls hear-
ing a statistic that children 
ask something in the realm of 
140 questions a day. “When 
you stop asking questions, 
you’re stopping learning.”

In light of everything 
unfolding today, now would 
hardly be the time to stop.  
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Any organization could 
be the target of an active 
shooter trying to harm 
people in a confined area. 
Canadian firms have a 
legal duty of care to ensure 
persons are safe from 
dangerous activities taking 
place on their premises, 
so managers need to take 
very specific measures 
to identify, analyze and 
mitigate the risk.
Active shooting incidents are rare, random and 
unpredictable. Responders have 300 seconds — 
the estimated average duration of such an event 
— to address the situation. A lack of preparation 
can be the difference between life and death.

A standard definition for an active shooter is 
an individual actively engaged in killing or at-
tempting to kill people in a confined and popu-
lated area. 

Just like any loss exposure, an active shoot-
ing has to be defined and identified. But for this 
risk, the shooter is the catalyst and he or she has 
to be defined. In most cases, active shooters use 

firearms(s) and there is no pattern or method to 
their selection of victims.  

There are some characteristics of the shooter 
profile: the majority are male; the average age is 
35-44, though school shooters average 15 to19 
years old; shooters have come from all races and 
ethnic backgrounds; most were single and not 
working with other shooters; many had an as-
sociation or connection with either the targetted 
location or business, or one of the victims; and 
many shooters had told at least one person about 
their intentions or thoughts of violence.

In the majority of cases, the shooting event is 
over before law enforcement arrives to address the 
situation. In rural or even suburban areas, the re-
sponse time may be greater. In addition, the most 
prevalent locations of shootings are businesses. 

Many have occurred in retail stores, office com-
plexes and warehouse settings. Schools and edu-
cational institutions are not immune from unpre-
dictable and random acts of violence, but are not 
targetted by shooters as frequently as business prem-
ises. However, every institution, business, organiza-
tion or event is susceptible to an active shooter.  

 Therefore, like any major catastrophic event 
that may not be predictable (a one in a 100 year 
event), the risk of an active shooter has to be 
addressed. As with other risks, the process of 
identification, analysis, control/mitigation, risk 
finance and monitoring need to be adhered to 
for the possibility of an active shooting event. 
Companies that employ full-time security and/
or risk management staff are routinely trained in 
identifying risks, but other departments should 
be included. Facilities, engineering, operations, 
human resources, legal, communications and 
finance should be part of the discussion on 

Lance J. Ewing  
Leader,  
Hospitality and 
Leisure, Real Estate, 
American 
International Group
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were consulted for the identification 
phase should be involved in advising an 
organization on how to control or pre-
pare for an active shooter incident. Areas 
to consider should include, but not be 
limited, to the following: 
•	 denying	 the	 shooter	 access	 to	 the	 

facility or buildings (at a minimum, 
make security access a priority);

•	 ensuring	that	threats	or	discussion	of	
violent acts by employees or visitors 
are followed up immediately;

•	 reminding	 employees	 to	 report	 any	
suspicious individuals or activities 
and investigating these reports;

•	 ensuring	 security	 personnel	 are	
visible, equipped with two-way  
electronic communications and well 
trained in protocols in active shooter 
events;

•	 training	all	employees	on	 their	 roles	
in the event that an active shooter  
enters the business campus;

•	 training	 employees	 on	 how	 to	 per-
sonally respond (for example, run, 
hide and shelter in place or fight) in 
the event of an active shooter;

•	 working	 with	 law	 enforcement	 to	
have an internal plan of action and 
staging location;

•	 installing	a	notification	system	in	the	
facility; and

•	 developing	a	strategy	on	dealing	with	
the media, the community, employ-
ees, non-employees and those af-
fected by the shooting (for example,  
hotlines, spokespeople, grief counsel-
ling or memorial services).

identifying and evaluating where access 
points can be secured, how cameras 
should be used, distribution of person-
nel in the building, security personnel 
awareness, employee mental health pro-
grams and supervisor awareness of dis-
gruntled employees. These are just a few 
of the identification factors that should 
be evaluated. 

In the identification stage, businesses 
or institutions should not limit them-
selves to internal resources for identifi-
cation. They should also consult exter-
nal resources. Local law enforcement, 
emergency medical teams, landlords, 
outside professional security experts, 
insurance brokers and loss prevention 
personnel all can be beneficial in help-
ing to identify exposures. 

Canadian law — under provincial oc-
cupiers’ liability acts — generally stip-
ulates that an occupier (owner, lessee, 
renter, etc.) must take reasonable steps 
to make sure that persons are safe while 
on their premises. This duty of care ap-
plies whether a danger or risk is caused 
by the condition of the premises or by 
an activity carried out on the premises. 
In most cases, a court would ask if an 
incident was foreseeable. If an incident 
was foreseeable, the question is then 
whether or not the occupier took action 
to identify, prevent or mitigate the po-
tential risks. Insurance policies may or 
may not cover the losses, legal defence 
or resulting litigation that can possibly 
arise from an active shooter incident. 
Company risk managers and insurance 
professionals should review their poli-
cies for exclusions and endorsements 
that could deny or trigger coverage. 

Once the identification phase has 
been completed, an analysis must be 
conducted to identify areas at great-
est risk of a shooting. The use of a heat 
map or dashboard — which depicts the 
ranking of risks by high, medium and 
low probability — can help a risk man-
ager determine where resources should 
be deployed and attention focused. 

This type of analysis would lead to 
the third step of governing or mitigat-
ing an active shooting event. The same 
external and internal stakeholders who 

Police responding to an active shooter 
are likely to have specific expectations of in-
nocent occupants, who should be advised to 
do the following:
•	 try	to	remain	calm	and	clear-headed;
•	 keep	 their	 hands	 visible	 and	 have	

nothing in them;
•	 not	run	towards	the	police	or	in	any	

way appear to present a threat;
•	 not	 carry	 any	 items,	 such	as	purses,	

backpacks or bags; and
•	 instantly	comply	with	police	instructions.

Occupants should also be aware that 
police are not likely to immediately at-
tend to the injured.

The fourth step in the active shooter 
risk management process is risk finance. 
Insurance may well offer coverage, but 
that may not be enough. Has the firm set 
aside funds to pay for some expenses that 
could arise in the aftermath? These could 
include the following:
•	 repairs	and	cleaning;
•	 establishing	a	charitable	trust	or	fund	

for victims and their families;
•	 costs	related	to	vigils	or	memorials;
•	 increased	security	at	the	business;
•	 hiring	and	retraining	employees;
•	 loss	of	revenue	while	the	business	is	

closed; and
•	 legal	defence	fees.

Some insurance carriers offer crisis 
response that could help offset some of 
these expenses. 

Finally, monitoring the risk process 
for an active shooter event entails using 
a “what if” brainstorming session with 
senior management and departments 
that would be affected. Risk manag-
ers should consider conducting table-
top exercises and unscheduled build-
ing evacuation drills. The process 
could even entail a live active shooter 
drill with the co-operation of local  
authorities.

Shooting incidents at companies and 
institutions in Canada are uncommon. 
But as recent incidents have shown, the 
probability of such an incident happen-
ing is not zero. As with any other po-
tential peril or exposure, planning and 
preparation — via sound risk manage-
ment and diligent security — may be the 
difference between life and death.    
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Everyone has heard stories and read news about  
cyber hacking in financial services, retail and 
government. But as cyber hacking has become 
more widespread and sophisticated, cyber  
attacks are now a common issue across sectors 
regardless of focus, size or scale. 

In fact, for the first time, cyber security ranks in 
the top 10 of EY’s Business risks facing mining and met-
als 2015-2016. And in a separate company survey 
— Global Information Security Survey 2013 — 41% of  
respondents from mining and metals companies 
reported they had seen an increase in external 
threats, while 28% reported they saw an increase 
in internal vulnerabilities.

That survey, conducted in June and July of 
2013, was based on a questionnaire distributed 
to 1,900 professionals. Respondents included 
chief information officers, chief information  
security officers, chief financial officers and 
chief executive officers in different industries 
worldwide. Thirty-nine respondents were from 
mining and metals firms.

There are several reasons cyber security was 
one of the Top 10 risks. For one, mining and 
metals operational functions have not tradition-
ally been connected to information technology 
(IT) networks. Operational technology (OT), in 

the context of metals and mining, refers to the 
systems that support operations and distribution 
— including smelting, embedded systems and 
remotely-operated machinery.

In the past, IT security risk was not such a 
mainstream issue. However, many mining and 
metals companies have been investing heavily  
in new technology to manage and run their net-
works centrally, in a bid to improve production 
and operations, automate their supply chain,  
reduce costs, improve maintenance and stream-
line data flow. 

NETWORKED SYSTEMS
There is also a trend of connecting OT systems 
to Internet Protocol (IP) networks, connecting 
to services which, in turn, are connected to the 
public Internet. This helps improve management 
and usability. These networks also allow staff to 
manage devices and OT systems from remote 
locations. Once hackers compromise the prem-
ises — unless there are adequate network access 
controls — they could also compromise OT and 
IT systems within a mining environment.

Advancements in big data, mobile computing 
and the Internet of Things have enabled excit-
ing opportunities in OT to improve safety, sus-

Bruce Sprague  
Mining & Metals 
Leader, 
EY Canada

Abhay Raman  
Cyber Risk Leader, 
EY Canada 

As mining and metals firms connect more operational systems 
to computer networks, their vulnerability to hacking tends to 
increase. Yet most metals and mining firms surveyed have no 
formal program to detect information security breaches.

Data Mining
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The reality is that the  
easier you make it for 
employees to access IT, the 
easier it is for hackers.

ability and confidentiality of corporate, 
operational, personnel and customer 
information. 

Considering it takes, on average, 200 
days to discover that a cyber attack has 
been perpetrated within a company, a 
robust cyber threat intelligence program  
can help collect intelligence information 
that is relevant to the business in order 
to assess the threat level and drive ap-
propriate strategic and tactical counter- 
measures. 

The approach to cyber security should 
be driven from the top down, and com-
panies should focus their efforts to com-
plicate attacks, detect malicious activity, 
respond to threats and educate the orga-
nization to keep operations in sync with 
business imperatives. And it is not just 
about systems — an approach that in-
cludes threat and risk-based implemen-
tation of people, processes and technol-
ogy capabilities to develop a resilient 
cyber security environment is critical. 

For mining and metals companies, 
marketing systems, reserve data and 
mergers and acquisitions (M&A) data 
are key areas to secure. For example, as 
mining and metals companies begin to 
operate their own trading systems, the 
risk of strategic manipulation of trad-
ing models becomes more prominent. 
This can result in missed trading op-
portunities, so securing these systems is 
key. In addition, access to reserve data 
can result in loss of trading advantage, 
as cyber hackers could use the data to 
drive prices up or down. This can also 
have a broader market impact on com-
modity markets if leaked. And, leaked 
M&A data could result in counter- 
trading positions and allegations of in-
sider dealing leading to regulatory in-
vestigation. 

Understanding what information 
about a company is out there, whether 

tainability and productivity. However, at 
the same time, they have exposed min-
ing and metals businesses of all sizes to  
increased threats of cyber hacking. 

This convergence of IT and OT sys-
tems has made access to these systems 
easier. As a result, the implications of 
misuse have become more severe. 

At the same time, mining and met-
als companies have historically un-
derinvested in security, and security 
budgets are often static, despite increas-
ing cyber threats. With total budgets  
remaining flat in recent years, compet-
ing priorities and budget constraints 
mean mining and metals companies 
are addressing only the top one or two  
priority areas each year. 

Interestingly, an EY survey showed that 
the majority of current spend is being al-
located simply to maintain existing secu-
rity capabilities. Of course, while main-
taining a basic level of security capability 
is important, it does not enable compa-
nies to proactively combat the evolving 
cyber threat landscape. Unfortunately, 
this means the likelihood of compro-
mised cyber security is on the rise. 

Finally, there is a growing body of  
evidence suggesting the majority of 
large organizations have been breached 
and either have threat actors operating 
undetected within their environments 
or have failed to identify the breach 
when it occurred. 

CONFIDENTIAL DATA
Not all cyber attacks are for financial 
gain. Hackers can be groups seeking to 
serve their own purpose. Being a victim 
of any form of attack can cost a mining 
and metals company millions of dollars 
in lost production, create health and safe-
ty issues on site, or cause massive reputa-
tional damage by leak of confidential or 
stakeholder-unfriendly information.

Despite these risks, 62% of respon-
dents to the global information secu-
rity survey reported their firms do not 
have a breach detection program or do 
not have a formal process to respond to 
breaches. Unfortunately, this limits their 
ability to proactively identify and man-
age cyber risks that threaten the avail-

on the Internet, in news groups or other 
arenas, provide actionable intelligence, 
and monitoring this information pro-
vides a view into the efficacy of security 
awareness programs as well. 

In many cases, for mining and  
metals companies, investment in  
people, processes and culture are as  
important as the investment in the  
technology. Mining and metals compa-
nies need to ensure that their teams can 
bridge the gaps between IT/OT, bearing 
in mind that they may need to re-skill 
their existing teams to the heightened 
risk, and that there are limited IT secu-
rity practitioners with exposure/expe-
rience with OT platforms. 

MOBILE RISK
While connectivity from remote mine 
sites to corporate offices is key to keep-
ing in contact with the remote work-
force, many mobile devices are not 
governed by their respective corporate 
security policies. They do not offer 
strong security protection mechanisms 
and are built for ease of access and use 
as opposed to being secure, and, hence, 
offer another gateway for cyber attack. 
The reality is that the easier it is for em-
ployees to access IT, the easier it is for 
hackers. The most effective way to com-
promise a system is still through the 
person who accesses it. 

As mining and metals companies  
continue to digitize their operations, 
they need to focus on reducing and 
controlling the number of Internet gate-
ways to reduce the risk of cyber attack. 

The high value of transactions in 
the mining and metals sector, even 
for smaller operators, makes the sec-
tor a greater target for cyber criminals. 
And now, with the sector in the midst 
of a “super correction” to the super-cy-
cle, moving beyond point productivity  
solutions, and adopting end-to-end  
solutions that have the potential to trans-
form the sector — companies are 
also opening themselves up to new  
cyber security risks. To stay on the right 
track, they must heed this risk and put 
in place proper checks and balances to 
detect — and deal with — cyber risks.  
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Intervening in 
Impairment
In a case before the 
Supreme Court of Canada, 
one of the central issues is 
whether or not mandatory 
driving prohibitions and 
fines, imposed by a province 
for drivers who fail or 
register a warn on roadside 
alcohol impairment tests, 
are unconstitutional. The 
verdict could have a major 
impact on highway safety.
Legislative regimes that entail drivers’ licence 
suspensions, vehicle impoundment, administra-
tive monetary penalties and mandatory remedial 
programs are some of the measures taken by 
Canada’s provinces and territories to deter im-
paired driving and keep offenders off the roads.

However, British Columbia is facing a consti-
tutional challenge to its legislation — which im-

poses mandatory driving prohibitions and fines 
— when drivers register a “warn” or “fail” read-
ing upon blowing (or refusing to blow) into an 
alcohol screening device. 

The case of Richard James Goodwin, et al. v. British 
Columbia (Superintendent of Motor Vehicles), et al. (linked 
with the Sivia v. British Columbia (Superintendent of Motor 
Vehicles) case in the British Columbia courts) was 
heard by the Supreme Court of Canada on May 19, 
2015. Insurance Bureau of Canada (IBC), which 
has intervener status, contends that a failure to 
uphold the provinces’ power to impose certain 
measures on drivers found by police to be impaired 
will lead to an increase in collisions and insurers’  
exposure.

The central issue in these cases is whether the 
automatic roadside prohibition (ARP) regime 
in British Columbia’s Motor Vehicle Act (MVA) falls 
within the province’s legislative jurisdiction un-
der the Constitution Act, 1867 (formerly known as 
The British North America Act, 1867), and whether 
such a scheme offends certain sections of the 
Canadian Charter of Rights and Freedoms, which is part 
of the Constitution Act, 1982. Insurers and the driv-
ing public at large have been keeping a watchful 

Alan D’Silva  
Senior Partner, 
Stikeman Elliott LLP

Alexandra 
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Associate,  
Stikeman Elliott LLP
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for a mandatory driving prohibition 
when a motorist’s ability to drive is af-
fected by alcohol, as evidenced by an 
approved screening device that registers 
either a “warn” (50 or more milligrams 
of alcohol per 100 millilitres of blood) 
or “fail” (0.08% blood alcohol level or 
over). A prohibition is also issued if a 
driver fails or refuses to comply with a 
demand made under the Criminal Code to 
provide a breath sample for analysis. 

Under the ARP regime, any person 
who is issued a notice of driving pro-
hibition is also liable to pay a monetary 
penalty. Other possible consequenc-
es are to attend a remedial program,  
impoundment, towing and storage fees, 
licence reinstatement fees and the use 
and installation of an ignition interlock 
device.

CHARTER CHALLENGE 
In Sivia v. British Columbia (Superintendent of 
Motor Vehicles), six motorists who had 
received 90-day roadside driving pro-
hibitions under the new provisions of 
the MVA challenged the constitutional-
ity of the ARP regime on two separate 
and distinct grounds. First, they chal-
lenged the provisions on the basis that 
the amendments constitute criminal 

eye over the case, given the significant im-
plications it may have on provincial safe 
driving laws aimed at keeping impaired 
drivers off the roads. 

PROVINCIAL AUTHORITY   
Since the Supreme Court of Canada’s 
1941 decision in Prince Edward Island 
(Secretary) v. Egan, courts in Canada have 
consistently affirmed the jurisdiction 
of provinces to pass laws in relation to 
drinking and driving. In Egan, the con-
stitutionality of legislation adopted by 
Prince Edward Island that imposed an 
automatic licence suspension upon a 
Criminal Code of Canada conviction for im-
paired driving was challenged, based 
on the argument that it was an intrusion 
into the federal jurisdiction over crimi-
nal law. The Supreme Court of Canada 
made it clear in 1941 that such provin-
cial legislation was within the consti-
tutional jurisdiction of the provincial 
legislature as a matter of property and 
civil rights. 

In 2010, B.C. politicians contended 
that criminal sanctions and other non-
legislative measures may not be enough 
to combat impaired driving. That year, 
the province amended its MVA, intro-
ducing the ARP regime, which provides 

law and are beyond the legislative ju-
risdiction of the provincial government 
under traditional division of powers 
constitutional arguments. Second, the 
motorists also argued that the ARP 
regime violated the motorists’ rights 
under the following sections of the 
Canadian Charter of Rights and Freedoms: Sec-
tion 8 (which prohibits unreasonable 
search and seizure); Section 10 (which 
grants an accused the right to counsel 
upon arrest or detention); and Section 11 
(which provides for the presumption of 
innocence for persons charged with an 
“offence”).

LOWER COURT RULING
In its decision released in 2011, the Su-
preme Court of British Columbia reject-
ed the first constitutional argument and 
held that the ARP regime is within the 
legislative jurisdiction of the provincial 
government, as it concerns the licens-
ing of drivers and the enhancement of 
highway traffic safety, and, therefore, it 
does not represent an intrusion into the 
federal power over criminal law. Justice 
Sigurdson dismissed the Charter chal-
lenges based on Sections 10(b), 11(d) 
and 8 with the exception of penalties 
resulting from a “fail” reading, which 



 

 

®

SERVICEMASTER.indd   1 08/05/12   3:49 PM

www.servicemasterrestore.ca


28 Canadian Underwriter August 2015

unreasonable when a “fail” reading is 
obtained due to the limited grounds 
available to challenge the results of the 
search and that this violation of Section 
8 cannot be justified. 

The Supreme Court of Canada agreed 
that it would hear the appeal of Good-
win and three other motorists who 
had been subject to the 90-day road-
side driving prohibition under the ARP  
regime. The main issues before the 
Court in Goodwin were whether or not 
the ARP regime falls within the legisla-
tive jurisdiction of the provincial gov-
ernment (the division of powers issue) 
and whether the ARP regime infringes 
Sections 8 and 11(d) of the Charter. The 
case was heard May 19, 2015. At press 
time, the decision had not yet been  
released.   

INTERVENER ARGUMENT
IBC intervened in the appeal in order to 
make submissions regarding the impact 
of potential outcomes of the appeal on 
insurers and policyholders. The bureau 
set out that a ruling from the Supreme 
Court of Canada that the ARP regime is 
outside the legislative competence of 
the provincial government could hinder 
the provinces’ ability to enact various 
comparable and related regimes aimed 
at enhancing safe driving on Canadian 
roads. In particular, IBC submitted to 
the court that the inability of prov-
inces to impose such administrative 
schemes — and the potential invalid-
ity of the ARP regime and similar road 
safety legislation — will inevitably lead 
to more collisions, which could have a 

were held to constitute an unreasonable 
search and seizure contrary to Section 
8 and were not justified under section 
1 of the Charter (which stipulates that 
Charter rights are “subject only to such 
reasonable limits prescribed by law as 
can be demonstrably justified in a free 
and democratic society.”)

The motorists appealed the finding 
of the judge with respect to the divi-
sion of powers and subsection 11(d) 
of the Charter, while the province cross-
appealed with respect to Section 8. The 
British Columbia Court of Appeal, in a 
decision released in 2014, upheld Jus-
tice Sigurdon’s decision and dismissed 
the appeals and the cross-appeal. 

The Court of Appeal held that the 
purpose and effect of the ARP regime 
was to regulate the highways and to 
enhance public safety, and that it was 
open to the province, under the aus-
pices of its licensing power, to require 
drivers with risky levels of alcohol to 
be subjected to driving prohibitions 
to make roads safer. The severity of the 
consequences of a failed test did not 
move the ARP regime into the federal 
sphere of criminal law. 

The Court of Appeal held that the 
legislation does not create a crimi-
nal or quasi-criminal proceeding, nor 
does it lead to true penal consequences 
(for exampe, imprisonment, criminal 
conviction or record), and therefore, 
does not create an “offence” within 
the meaning of subsection 11(d) of 
the Charter. In respect of the cross-
appeal, the Court of Appeal held the 
ARP regime authorizes a search that is 

significant impact on automobile insur-
ers and the driving public. IBC took the 
position that the consequential surge 
in motor vehicle collisions and injuries 
would increase IBC members’ exposure 
to accident benefit claims and tort claims 
under automobile insurance policies for 
injuries sustained in automobile colli-
sions and pedestrian accidents, and, con-
sequently, result in higher rates charged 
and premiums paid for such policies. 

Other provinces have already institut-
ed similar impaired driving legislation, 
or are considering adopting similar 
legislation aimed at keeping impaired 
drivers (and drivers with certain blood 
alcohol levels) off the roads. Alberta, for 
instance, adopted the Traffic Safety Amend-
ment Act, 2011 (TSAA), which is said 
to be modelled on British Columbia’s 
2010 ARP regime. 

The TSSA provides for tougher ad-
ministrative penalties for driers with a 
blood-alcohol concentration of 0.05% 
or greater, tougher penalties for drivers 
with a blood-alcohol concentration over 
0.08% and a stronger zero tolerance pol-
icy for new drivers. 

As provinces strengthen their laws on 
impaired driving, there is a concern that 
if the Supreme Court of Canada were not 
to uphold the decision of B.C.’s Court of 
Appeal — with respect to the division of 
powers issue — this could have an im-
pact on other provinces’ legislative pow-
ers in this area.

The authors were counsel for Insurance Bureau 
of Canada, which has intervener status in the case 
of Goodwin et al. v. British Columbia (Su-
perintendent of Motor Vehicles), et al.  

The bureau set out that a ruling from the Supreme Court of Canada that 
the ARP regime is outside the legislative competence of the provincial 
government could hinder the provinces’ ability to enact various 
comparable and related regimes aimed at enhancing safe driving  
on Canadian roads.
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Lead
from

the
Front

Fronting is a term that may not be familiar to 
all risk managers. The practice can be beneficial 
to organizations that require evidence of locally 
licensed insurance, yet are looking to reduce the 
cost of risk by increasing self-insured retentions. 
In its simplest terms, a “fronting” arrangement 
involves an insured purchasing a policy from an 
insurer with the understanding that the insurer 
will transfer the risk to another party. 

The fronting insurer is used to ensure the  
policy is issued by a locally licensed insurer with 
a good credit rating.

A key driver of increased interest in fronting 
today is the challenging economic environment. 
Companies are increasingly under pressure to 
improve efficiency and reduce spending. These 
companies are looking to align their insurance 
strategies with their corporate risk appetites, 
often by increasing retentions. They are also 
looking to their insurance programs to reduce 
spending on insurance premiums while main-
taining comfort with this increased level of risk. 

Often, companies can significantly reduce the 
cost of risk by increasing self-insured retentions. 
Companies that have experienced significant 
growth, either through organic means or by  
acquisition, can find that their insurance reten-

tions have not grown in step. In other cases, con-
tractual or regulatory constraints may have kept 
retentions low. Fronting allows companies to 
show evidence of insurance on that self-insured 
layer of risk, and therefore enables them to in-
crease retentions and achieve the related savings.

COST REDUCTION
Knowledgeable risk and insurance advisors can 
help companies evaluate their ability to retain 
more risk, reduce insurance premium spend, 
and reduce total cost of risk. Strong internal risk 
management and good claims experience are the 
foundation for self-insuring. The decision to in-
crease retentions is made through an evaluation 
of balance sheet strength, risk appetite, risk pro-
file and prevailing insurance market conditions.  

The self-insured layer is typically supported by 
traditional insurance above the fronted layer to 
provide balance sheet protection in catastrophic 
scenarios.

Jason Keyfitz  
Vice President, 
Captive Solutions,
Marsh Canada

Fronting is one option for 
risk managers wanting 
to reduce insurance 
expenditures by retaining 
more risk, while still 
complying with contractual 
and regulatory requirements. 
Such an arrangement has 
specific requirements and a 
clear understanding of who 
will manage claims.
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Another reason for fronting 
is in a situation where 
evidence of insurance is 
required by customers, 
suppliers or other  
business partners.

example, in Alberta, unlicensed premi-
um taxes can be as high as 50%. In Be-
lize, non-admitted insurance placements 
are subject to a 25% withholding tax.

What can a client expect when setting 
up a fronted insurance program?

The property underwriter (for ex-
ample) that a client or a broker has been 
dealing with for years may or may not 
have the experience or authority to 
structure a fronted program. 

Some insurers (and risk advisors) 
have dedicated alternative risk or cap-
tive teams that specialize in fronted pro-
grams. The alternative risk underwriter 
will work closely with the client’s prop-
erty underwriter to price and structure 
the fronted insurance program and as-
sociated indemnification contract. 

Clients should expect the fronting in-
surer to charge a fronting fee. This fee is 
usually a percentage of gross premiums. 
The fee covers the administration costs 
of the fronting insurer, the cost of capi-
tal, profit margin and the cost of claims 
administration (if applicable). Large 
programs may have a lower charge on a 
percentage basis.

When retaining the risk, many com-
panies will choose to manage claims 
through a third-party administrator (TPA). 
Alternatively, the fronting insurer can 
manage claims for a fee. Regardless, it is 
critical to ensure that all parties under-
stand who will manage claims.

Premium taxes will apply to a fronted 
policy, just as they do to a traditional in-
surance policy. 

Depending on the jurisdiction where 
the risk resides, additional taxes may also 
be incurred. For example, in the United 
States, risk ceded to an unlicensed rein-
surer generates an additional 1% in U.S. 

In other cases, the risk is ceded to an-
other commercial insurance company. 

For example, a large international  
organization may require licensed insur-
ance in all of the regions in which it op-
erates. Such an organization will try to 
partner with an insurance broker with 
a multinational platform so that it can 
place insurance in all of the relevant ju-
risdictions and ensure global consistency. 

Similarly, it should work with a large 
international insurer that is licensed in 
the relevant locations. It is not uncom-
mon for there to be some jurisdictions 
in which the primary insurer is not li-
censed. In these cases, the insurance 
broker will identify carriers that are li-
censed in the outstanding regions. That 
local insurer would front the policy and 
reinsure the risk back to the primary in-
surer on the global program. 

Some fronting insurers have partner 
companies, which are not part of the same 
corporate family, in jurisdictions where they 
are not licensed to facilitate this process. 

LOCAL REGULATIONS
Why is it important to have a policy 
from a locally licensed insurer?

There are a number of potential rea-
sons it may make sense to enter into a 
fronting arrangement with a locally li-
censed insurer with a strong credit rat-
ing. For example, local regulation may 
require that the insured obtain locally 
licensed insurance for some or all risks. 
For example, in Canada, auto insurance 
must be provided by a provincially li-
censed insurer. In Argentina, non-ad-
mitted policies (those issued by insurers 
that are not licensed in the jurisdiction) 
are not allowed for any risk.

Another reason for fronting is in a 
situation where evidence of insurance 
is required by customers, suppliers or 
other business partners. Evidence of in-
surance could also be a requirement of 
debt covenants. If required, insurers will 
typically need to be licensed and may 
require minimum credit ratings. 

A third driver of fronting with a lo-
cally licensed insurer is the cost advan-
tage in jurisdictions with high taxes on 
premiums with unlicensed insurers. For  

federal excise tax (FET).
Similar to a policy with a large deduct-

ible, a fronted policy will require collat-
eral to be posted. The collateral may be 
in the form of cash, a letter of credit, or 
a reinsurance security agreement. The 
collateral reduces the fronting insurer’s 
credit risk associated with the indemnity 
contract. The collateral is posted by the 
entity bearing the risk. Over time, col-
lateral requirements may increase or de-
crease with program size and changes in 
unpaid claims reserves. When fronting 
several risks, a single facility can be used 
to cover the collateral for all risks with 
the same fronting insurer.

Certain countries or fronting carriers 
will also require that a minimum per-
centage of the risk be retained by the 
licensed fronting carrier.

DIFFERENT OPTIONS
There are two common forms of fronted 
insurance programs: fronted indemni-
fied programs and fronted reinsured 
programs. In a fronted indemnified 
program, the policy is accompanied by 
an indemnity agreement such that the 
risk on the fronted layer is borne by the 
insured. The premium for this policy is 
the fronting fee and associated premi-
um taxes. The insured posts the collater-
al with the insurer to cover claims costs.  

In a fronted reinsured program, the 
fronting insurer cedes the risk to a rein-
surance company. The reinsurer could be 
another commercial insurer, as described 
above, or a captive insurance company 
established by the insured. Captives are 
licensed insurance companies in their 
domicile (e.g. British Columbia, Barba-
dos, Bermuda or many U.S. states) but 
unlicensed elsewhere. In this structure 
the reinsurer posts the collateral. 

In the current dynamic business en-
vironment, with companies facing eco-
nomic constraints, and/or international 
growth through acquisition and mergers, 
the efficiency of the insurance program 
should be reviewed. Fronting is an option 
to consider that enables alignment with a 
company’s changing risk appetite while 
maintaining compliance with contractual 
and regulatory requirements.    
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Environmental clean-up can cost millions of dollars, 
regulators sometimes force innocent organizations and 
individuals to pay for remediation and general liability 

policies do not always cover pollution risks. To be prepared, 
risk managers should assume their organizations have at 

least some environmental exposure.

GREG MECKBACH

Pollution Liability
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As regulators make environmental 
contamination guidelines more stringent, an organization that did not cause a  
pollution problem can still be on the hook for clean-up, experts warn. While 
fines can be in the millions of dollars, one lawyer cautions that there is no upper 
limit on the cost of an environmental clean-up.

At the same time, many general liability policies exclude pollution, while 
underwriters offering coverage, for risks arising from historical contamination, 
want to know what policyholders’ properties were used for in the past. Pollution 
liability is a risk faced not only by organizations handling large quantities of haz-
ardous materials, but also by smaller operations, such as maintenance shops and 
even bakeries, environmental lawyers and underwriters contend.

“Any organization that’s big enough to have a risk manager probably has 
some sort of exposure to environmental liability,” says Darius Delon, chair of 
RIMS Canada Council, a committee of Risk and Insurance Management Society 
Inc. “Never assume that you don’t have an environmental liability exposure.” By 
day, Delon is associate vice-president, risk services at Mount Royal University 
in Calgary. His comments are on environmental risk in general, not about his  
current or previous employers.

For risk managers employed by organizations that own or manage property, 
contamination caused by a previous user can be a liability. “Those that buy en-
vironmental impairment liability should get historical coverage,” Delon recom-
mends. He advises companies to give all environmental site assessments to their 
insurer “ahead of time so they can vet it and confirm they have historical cover-
age without any exceptions.”

Land with a gas station is one “obvious” example of environmental risk, but 
there are less obvious examples, Delon warns. For example, the land may at one 
time have had a railroad going through it and this could have caused contamina-
tion from coal and/or creosote, he suggests.

“It’s the adjacent exposures, the historical exposures, and not just the expo-
sure from 30 years ago when you first built your building, but the exposure from 
50 years when you thought it was a greenfield, but it was, in fact a brownfield, 
and you just don’t know it.”

Sometimes, individual directors and officers can be on the hook for histori-
cal contamination, warns environmental lawyer Harry Dahme, a partner with 
Gowling Lafleur Henderson LLP.
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civil litigation by landowners or busi-
ness partners or other companies that 
are affiliated commercially with our 
client that has been responsible for the 
event,” MacWilliam recounts.

Another major case involving en-
vironmental clean-up was an unsuc-
cessful appeal, by the City of Kawartha 
Lakes, of an order from Ontario’s 
MOE, Dahme notes. Court records in-
dicate that in December 2008, several 

hundred litres of furnace oil had leaked 
from a homeowner’s basement, entering 
the Kawartha Lakes storm sewer system, 
which drains into the Sturgeon Lake. 
The homeowners’ insurance coverage 
reached its limit the following March. 

MOE then issued a clean-up order 
against the city, which the city appealed 
all the way up to the Court of Appeal 
for Ontario.

Court records indicate the city argued 
“that as an innocent owner and as a 
victim of inaction on the part of oth-

Dahme cites as an example a reme-
diation order — issued in November 
2012 by Ontario’s then Ministry of the 
Environment (MOE) — against 13 for-
mer directors of Northstar Aerospace 
Canada, which used to manufacture 
parts in Cambridge, Ontario. That site 
was contaminated by trichloroethyl-
ene from Northstar’s own operations 
and by contaminants from a nearby  
property.

In June 2012, Northstar was granted 
creditor protection in Canada under 
the Companies’ Creditors Arrangement Act and 
MOE later made claims against the  
former directors.

Ontario’s Environmental Review 
Tribunal (ERT) denied the directors’ 
request for a stay of the MOE order. 
Instead of seeking judicial review, the 
directors reached a settlement.

UNLIMITED LIABILITY
“They settled for $8 million, which is 
nowhere close to the actual cost of re-
mediation,” Dahme reports. “In some 
cases, the directors and officers were 
persons who had absolutely nothing 
to do with the contamination. One in  
particular became a director after the 
contamination occurred and his role 
was to assist in providing direction on 
how to fix the problem.”

In most Canadian provinces, Dahme 
points out, “the legislation says that 
any person who owns, owned or has 
or had management or control of 
an undertaking is a person against 
whom” a clean-up order could be is-
sued. “Regardless of who is at fault, 
there is an ability to issue an order 
against past and present owners, and 
persons in control.”

The potential costs of environmental 
clean-up are “unlimited,” warns Alex 
MacWilliam, a Calgary-based environ-
mental lawyer and partner with law 
firm Dentons Canada LLP.

“I have had situations where the client 
was fined a couple of hundred thousand 
dollars under different pieces of legisla-
tion, depending on the nature of the of-
fence, but the clean-up costs have been 
in the millions, and there has also been 

ers who could have prevented the spill 
from contaminating its land, it was 
unfair and unreasonable that it should 
have to pay the costs associated with  
remediating the contamination.” 

In a decision released in May, 2013, the 
Court of Appeal for Ontario found that 
evidence of fault is not relevant in decid-
ing whether a clean-up order against the 
city should be revoked.

The Kawartha Lakes decision “is the one 
that I would consider the most prece-
dent-setting from an underwriting per-
spective,” says Dennis O’Leary, a litiga-
tion lawyer with Toronto-based Aird & 
Berlis LLP, whose practice areas include 
environment and transportation. 

The City of Kawartha Lakes “was ulti-
mately held responsible to do work to 
prevent further migration” of furnace 
oil, O’Leary adds. “That came out of no-
where and that was ultimately sustained 
by the courts. Here’s somebody that truly 
didn’t cause the problem and didn’t have 
control of it in the first instance, but did 
have in terms of the mechanical means 
by which it was going to move to the 
lake. It shows there are situations where 
it’s hard for you to fully appreciate what 
the potential risks are.”

One trend affecting pollution risk is 
that the definition of an “adverse ef-
fect,” under environmental protection 
laws, “is continually being broadened,” 
O’Leary says. 

However, the regulator’s definition of 
adverse effect “would not necessarily” 
be defined as a “pollutant” or “contam-
inant” in a pollution insurance policy, 
he warns.

“The advice I would give any under-
writer is that any substance in a bad  
circumstance could be found to be a pol-
lutant or contaminant,” O’Leary adds. “It 
does not have to be hazardous.”

Another trend is frequent changes in 
regulations stipulating how much con-
centration of a contaminant is acceptable.

“When it comes to what is an accept-
able level for virtually any substance in 
the groundwater or in soils, there is a 
continuing trend for science to be able 
to determine the concentration at ever 
more minute levels and science to de-
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“I have had situations 
where the client was 

fined a couple of 
hundred thousand 

dollars under different 
pieces of legislation, 

depending on the nature 
of the offence, but the 

clean-up costs have been 
in the millions,” reports 

Alex MacWilliam of 
Dentons Canada LLP.
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When assessing risk of historical con-
tamination, an underwriter wants to see 
data on site conditions that is “as recent 
as possible” so it represents the condi-
tions at the time it is being underwrit-
ten, Philip says.

“So you don’t want to see due dili-
gence that’s 10 years old, because the 
clean-up criteria — the regulatory 
framework — is a lot more strict now 
than it was 10 years ago,” Philip advises.

“Something a risk manager can be 
thinking about, as it relates to historical 
contamination, is when they are buying 
an asset, at the time of sale, they may 
want to seek an indemnification from 
the seller for historical contamina-
tion,” suggests Joe Madigan, XL Catlin’s  
regional manager for Canada and 
United States central region. 

“So in the event that they are sued in 
the future, when something is found, 
the seller would defend them and pay 
for any damages. That’s something that is 
becoming a bit more popular, and cer-
tainly not something that the seller is of-
fering automatically by any means, but 
it’s a fantastic tool for the risk manager 
to use when they can,” Madigan advises.

termine that those minute levels could 
constitute a risk,” O’Leary reports. “So 
every few years the Ontario clean-up 
guideline gets updated and you have 
new numbers that are more stringent.”

That guideline is Ontario Regulation 
153/04, a part of the Environmental 
Protection Act that contains rules on re-
cords of site conditions on brownfield 
properties. That regulation was recently 
updated, reports Ricardo Philip, prod-
uct line leader for environmental liabil-
ity at Markel Canada Ltd.

If a site is contaminated, an insur-
ance professional or risk manager needs 
to determine how the site conditions 
could affect risk of property damage 
and bodily injury, Philip contends.

MULTIPLE JURISDICTIONS
“We need to know how significant the 
contamination is and how that contami-
nation would compare against the regu-
latory criteria that is applicable,” Philip 
advises. “In some cases...we could be 
talking about both federal and provin-
cial criteria, conservation authorities and 
other jurisdictions that might have say on 
various aspects of the impacts. We want 
to see how severe it is as well. We want to 
see that in qualitative terms and as much 
as possible in quantitative terms.”

A Phase 1 site assessment is a common 
tool used by underwriters, suggests 
Karim Jaroudi, XL Catlin’s environmen-
tal team leader in Toronto.

In Ontario, the Ministry of Municipal 
Affairs and Housing (MAH) notes that a 
Phase 1 assessment “explores the likeli-
hood that one or more substances have 
contaminated all or part of a property.” 
In such an assessment, “the previous use 
of the property is reviewed by study-
ing a variety of sources, such as fire 
maps, aerial photos, directories, maps, 
and even interviewing past and current 
owners,” MAH adds, in A Practical Guide to 
Brownfield Redevelopment in Ontario.

If a Phase 1 site assessment “identi-
fies areas of environmental concern, 
potential contamination or likely con-
tamination, then what we’d like to see at 
that point is further environmental site  
assessments,” Jaroudi reports.

Mike Mitobe, environmental ex-
pert/senior underwriter for Chubb 
Insurance Company of Canada, advises 
risk managers to do “appropriate due 
diligence” before buying or selling 
property. Mitobe was commenting, in 
a statement to Canadian Underwriter, on 
corporations in general, noting that 
oil and gas operations have additional 
risk challenges with additional specific  
underwriting conditions.

“One of the more common mistakes 
I see when people are making invest-
ments in commercial property or in-
dustrial property is they cheap out with 
their environmental consultants and/or 
lawyers,” reports MacWilliam. “So they 
may get some quotes from a number of 
consultants to do the Phase 1 environ-
mental site assessment, or even a Phase 
2, and they immediately go to the bot-
tom in terms of the price and quite of-
ten you get what you pay for.”

Ontario’s MAH notes that a Phase 2 site 
assessment provides a “characterization 
of the location and concentration of one 
or more contaminants” and the assess-
ment  “may include property investiga-
tion, sampling and analysis of building 
materials, stored substances, soil, va-
pours, groundwater and/or air quality.”

Mitobe suggests that his company  
would look for “red flags such as histor-
ical dry cleaners, gas stations and ques-
tionable fill materials that cause concern 
for historical impacts on the property.”

When covering historical risk, an un-
derwriter would ask, when an insured is 
“actively purchasing other companies,” 
whether there is a plan for due dili-
gence, suggests Chuck Hasselback, as-
sistant vice president, environmental at 
Berkshire Hathaway Specialty Insurance 
(BHSI). “Is the buyer able to test a site 
before they sign on the dotted line?” 
he asks. “And if so, can they share that 
information with the carrier to get  
their opinion?”

BHSI started a pollution group about a 
year ago in Canada, though Hasselback 
notes that the company is “not gener-
ally looking to pick up historical con-
tamination” and it not “actively look-
ing” to insure such risks.
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“When they are 
buying an asset, at 

the time of sale, 
they may want to seek 

an indemnification from 
the seller for historical 
contamination,” says 

Joe Madigan of  
XL Catlin.
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certain that the vessel size of your sec-
ondary containment is adequate? Do 
you have the appropriate spill response 
team? Are they able to respond, based 
on what you’ve got?”

Spills often happen “at the juncture 
when the liquid product, let’s say, is be-
ing unloaded from the conveyance to 
the storage device,” Jaroudi suggests.

A release could happen with “some-
thing just as simple as loading and  
unloading of product from a tanker, 
something that happens so routinely,” 
says Philip. “A valve or a connection or a 
hose or a tubing doesn’t quite perform 
or fails, and in a very short period of 
time, you could end up with a very sig-
nificant amount of flammable hazard-
ous material all over a site.”

With a spill of gasoline, Philip adds, 
“you are talking about something 
that’s flammable, something that  
poses a significant health hazard and if it 
were ever to impact the drinking water 
supply, it would be a pretty significant 
risk to deal with, and a very expensive 
one to deal with.”

Maintenance facilities can also have  
environmental risk, Hasselback says.

“If I have a fueling station, I have a fair 
amount of petroleum stored at my site,” 
he notes. “If I’m a tanker company I may 
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“Historical contamination issues are 
much different to manage than opera-
tion exposures,” writes Mitobe. “With 
historical issues, due diligence conduct-
ed is the key to obtaining the most cov-
erage available in the market and, when 
in doubt, do the soil and ground water 
sampling to be certain.”

When assessing the risk of operational 
releases, Chubb “would look for physi-
cal controls such as secondary contain-
ment for tanks, physical protection of 
tanks and spill control equipment on 
site,” Mitobe notes.

For pollution liability insurance 
coverage, there are variations among 
different general liability policies,  
Philip adds.

POLLUTION EXCLUSION
“You have one extreme, which would 
be the total pollution exclusion, which 
would not deal with any aspect, really of 
pollution coverage,” Philip says. “Then 
you have more expanded pollution cov-
erage, on a sudden and accidental ba-
sis. Even in some cases, there are some 
markets who will include elements of 
gradual coverage in the general liability, 
but it is not the same thing as a full-
blown environmental impairment li-
ability policy,” he says.

Operations facing the risk of spills in-
clude manufacturers, logistics, distribu-
tion and warehousing, airports and en-
ergy producers, says Hasselback. 

“My primary business may not be 
handling oil, gas or chemicals, but I 
may have a fair amount of that stuff on 
my site,” he says. “As a manufacturer, I 
may need a fair amount of oil on my 
site to run my boiler or whatever pro-
cess I may have. Just because I’m not in 
the business of handling petroleum or 
chemicals doesn’t mean I don’t have de-
cent volume of that stuff on my site.”

In order to manage spills, risk man-
agers needs to ensure they have emer-
gency response plans they can put into 
effect immediately, Dahme suggests. 

“It’s something as simple as, you are 
using some chemical, so the question 
is, have you looked at your secondary 
containment?” he explains. “Are you 

have to flush out the inside of my tank 
because I need to put something else in 
there for another client. What happens 
to that rinse water? Where does it go? 
How am I managing it?”

Another example of a firm exposed 
to spill risk is a bakery, if it has a 
tank of vegetable oil, Dahme sug-
gests. “Do you have appropriate sec-
ondary containment in the event that 
the thing spills?” he asks. “If it does 
spill, is the secondary containment  
going to overflow? Is it going to get 
into a ditch? Is it going to get into a 
wetland? Are there ducks in the wet-
land? Are the ducks going to die be-
cause of the oil? It’s that kind of eval-
uation that needs to take place,” he 
emphasizes.

If a site is near a “sensitive environ-
mental receptor,” such as a river, stream 
or wetland, “any release to those kinds 
of sensitive receptors are going to be 
amplified in the public’s eye and in the 
regulator’s eye,” Hasselback warns.

Under the federal Fisheries Act, it is 
an offence to “deposit or permit the  
deposit of a deleterious substance of 
any type in water frequented by fish 
or in any place under any conditions 
where the deleterious substance or any 
other deleterious substance that results 
from the deposit of the deleterious 
substance may enter any such water.”

 The Fisheries Act includes, in its defini-
tion of fish, parts of fish as well as fish 
eggs and sperm.

One Canadian firm — Bloom Lake 
General Partner Ltd. — was fined $7.5 
million last year after pleading guilty 
to 45 charges under the Fisheries Act, 
Environment Canada states in a press 
release. Those charges related to re-
leases of mining effluent and ferric 
sulphate into water.

“For Canada, $7.5 million is a very 
significant penalty,” MacWilliam says 
of the Bloom Lake case. “There was a 
lot of publicity and a lot of comment 
from the environmental bar about 
whether this is an indication of a trend. 
There have certainly been penalties in 
the low millions before, under the 
Fisheries Act.”

“My primary business 
may not be handling oil, 

gas or chemicals, but I 
may have a fair amount 

of that stuff on my site,” 
says Chuck Hasselback 
of Berkshire Hathaway 

Specialty Insurance.
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Cases such as Bloom Lake “have made 
people sit up and take notice, because 
there is a greater impetus on the part of 
regulators, both under federal statutes 
or provincial environmental legislation, 
to look seriously at maximum penal-
ties when there have been significant 
events,” adds MacWilliam.

DUTY TO REPORT
In Alberta, a fine can be imposed, by 
the province’s Energy Conservation 
Resources Board (ERCB), if a spill is 
not reported or acted on, Delon warns. 
“One of the things I found is, most 
people don’t know about the duty to 
disclose any sort of environmental leak, 
and what that means — within Alberta,” 
he says.

“I have found the ERCB to be reason-
able,” Delon adds. “They are interested 
in people reporting and acting on it.”

In Canada, there have been no “sig-
nificant” civil cases involving envi-
ronmental contamination where pu-
nitive damages have been imposed, 
MacWilliam notes.

“There is not a lot of jurisprudence in 
Canada on a lot of environmental issues, 
just because, as with other areas where 
there are disputes, an overwhelming 
number of claims get settled and we 
don’t really see the courts pronouncing 
a lot on these sorts of issues.”

Although courts award compensatory 
damages in lawsuits stemming from 
pollution, punitive damages would only 
be awarded in “extraordinary circum-
stances,” Dahme suggests.

MacWilliam agrees there “is always 
a possibility” of punitive damages in 
a civil case. “One area where we have 

seen lot of activity in the last couple 
of years and interest about in poten-
tial liability is the shipment of crude 
oil by rail,” he says, citing as an exam-
ple the tragedy two years ago in Lac-
Mégantic, Quebec. On July 5, 2013, a 
Montreal, Maine and Atlantic (MMA) 
Railway train — with a total of 72 
oil tanker cars — was stopped unat-
tended before midnight near Nantes, 
uphill from Lac-Mégantic. At about 1 
a.m., the train started to move down a 
1.2% grade into Lac-Mégantic, picked 
up speed and 63 tanker cars derailed. 
Forty-seven were killed.

The following February, a class action 
lawsuit against dozens of parties was 
filed by three Lac-Mégantic residents. 
One question put to the court was 
whether the defendants “negligently 
and/or recklessly” caused or contribut-
ed to the derailment “and the resulting 
fire, explosion” and shale liquids spill.

Initially, defendants included MMA, 
several individuals, Irving Oil Ltd. (the 
intended customer), World Fuel Services 
Inc. (the seller), Canadian Pacific 
Railway Ltd. (which transported the 
train from North Dakota to Montreal) 
and several suppliers of rail cars. Canadian 
Press reported in May that the class ac-
tion was certified by a Quebec court but 
the plaintiffs are only able to go after 
Canadian Pacific and World Fuel.

The allegations have not been proven 
in court. 

“They sued everybody along the 
chain, from the producers to the rail-
way company that was carrying the 
crude at the time that went off the 
tracks in Lac-Mégantic,” MacWilliam 
says. “I have been kind of using that as 

a bit of a guide going forward, saying, 
‘Well, here are the potential parties in-
volved in these sorts of things that could  
be sued.’”

Another area with liability risk is as-
bestos, Delon suggests, warning that 
general liability policies “usually have 
an absolute pollution exclusion.”

Environmental impairment liability  
insurance should be considered by a 
risk manager of an organization with 
buildings constructed before 1980 
“that have a potential for asbestos in 
them,” Delon advises, because there is 
the “potential for release” of asbestos if 
there is an incident such as a fire or a  
roof collapse.

In a retail mall, for example, shoppers 
could, in theory, be exposed to asbestos 
if construction, renovation or restora-
tion work was not properly completed, 
Darius contends, adding shoppers could 
file a lawsuit. This scenario is not highly 
probable, but still possible, he notes.

“Is it difficult to prove? Totally,” he 
says. “Is it still a risk? Yes. People need 
to discriminate between what’s hard to 
prove as a claim and what’s still a risk.”

Delon advises risk managers to “look 
for an (environmental impairment li-
ability policy) to pick up specific risks 
that you think in the past were picked 
up” by the general liability policy.

“Look at the whole circle of envi-
ronmental risk that you have,” Delon 
advises. “I guarantee, if you take a re-
ally good look at what could actually 
happen to your building or property, a 
sudden and accidental environmental 
policy will not cover the entire risk that 
you have. It will just be a little sliver. You 
need to do an assessment first.” 

“People need to discriminate between what’s  
hard to prove as a claim and what’s still a risk,”  

says RIMS Canada’s Darius Delon.
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Condo Risks
Condominium policies vary 
across Canada, both by 
jurisdiction and individual 
condo corporation. When 
a homeowners’ insurance 
broker is serving a condo 
unit owner, the broker needs 
to understand exactly what 
coverage that particular 
condo owner needs, what 
risk exposures that particular 
client has and for what the 
client’s condo corporation  
is responsible.
In order to provide sound advice to owners of 
condominium units, homeowners’ insurance 
brokers need to understand the unique features 
of condominium ownership and condominium 
insurance in Canada.

Some insurance covers condominium corpo-
rations, while separate policies cover individual 
unit owners. However, condominium regula-

tion in Canada varies by province and territory. 
Moreover, different condominium corporations 
have different bylaws stipulating what property 
must be insured by the corporation.

The condominium consumer group could 
be more informed about the actual physical  
assets purchased, the potential liabilities  
assumed, their duties and obligations as prop-
erty owners, and the duties and obligations the 
condominium corporation owes to them as 
shareholders and unit owners. Condominium 
ownership and condominium insurance have 
some unique features that are not present in the 
ownership or insurance of a detached home. 

Some underwriters at insurance companies 
view condominium unit owners as a better risk 
class than owners of individual detached homes. 
Some condos have features — such as fire  
suppression sprinkler systems, 24/7 front desk 
security, corporate oversight, professional prop-
erty management, maintenance and budgeting 
practices overseen by elected boards — that are 
not typically found in detached homes.

However, insurance coverage and options for 
condominium unit owners must be carefully 
considered to meet the unique needs of this  
consumer group. 

Ed Berko  
Chief Risk Officer, 
Economical 
Insurance
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The condominium 
corporation’s insurance 
covers losses to the 
condominium building and 
common property, but does 
not cover a condominium 
unit owner’s personal 
contents, liability or the 
improvements made to  
the unit.

ance covers two major types of perils:  
liability and property. Liability insur-
ance protects the unit owner from legal 
and personal liability. 

Property insurance covers the following: 
•	personal	contents	(e.g.,	items	such	as	

furniture, personal belongings, etc.);
•	increased	 betterments	 and	 improve-

ment coverage, which covers upgrades 
and alterations within that unit;

•	additional	 living	 expense	 (ALE),	
which covers any living costs, over 
and above the normal cost of living, in 
the event of an insured loss while the 
unit is uninhabitable during repairs; 
and

•	loss	assessment	coverage,	which	cov-
ers any assessments levied by the 
condominium corporation’s Board of 
Directors to make up for any shortfall 
in the condominium corporation’s 
property insurance coverage in the 
event of a property loss.

WHEN TWO UNITS ARE DAMAGED
An	 interesting	 example	 of	 the	 impor-
tance	of	the	ALE	coverage	is	highlighted	
by an unusual claim where a bolt of 
lightning struck the roof of a condo-
minium and travelled between the walls 
of two separate units, causing major 
property damage to both units. One of 
the condominium unit owners had an 
insurance	 policy	 that	 provided	 for	 ex-
tensive	ALE	 while	 the	 repairs	 were	 in	
progress. The other condominium unit 
owner had an insurance policy with a 
lower	limit	of	ALE	coverage.	

VARIANCE BY JURISDICTION
Each	 province	 and	 territory	 in	 Cana-
da has its own unique condominium 
act, which governs the condominium 
market and includes rules pertaining 
to condominium ownership, condo-
minium legal structure, condominium 
members, and others. 

Each	 condominium	 is	 set	 up	 as	 a	 
legal entity with a Board of Direc-
tors. The board establishes bylaws, 
declarations,	 rules	 and	 regulations.	 A	 
condominium board also manages 
and maintains the property, establishes 
maintenance fees, maintains a reserve 
fund, conducts regular condominium 
unit owners’ meetings, and ensures 
that condominium unit owners comply 
with the established rules. 

The condominium corporation man-
ages the operations, business affairs, 
and the common property on behalf 
of all condominium unit owners. In 
a	 condominium	 (as	 opposed	 to	 a	 co-
operative or “co-op”) the tenants own 
substantially all of their unit space. The 
common property is owned by the con-
dominium corporation itself. 

Common property would normally 
include — though is not necessarily 
limited to — hallways, elevators, fitness 
centres, pools, parking garages, gardens 
and lobbies. Condominium unit own-
ers	 share	 the	 expense	 of	 maintaining	
the common areas by paying a monthly 
maintenance fee proportionate to the 
shares they have in the corporation. 

In some condominiums, there are 
cases	 of	 limited	 common	property.	An	
example	 would	 be	 balconies	 that	 are	
listed as common property, but each 
condominium	unit	owner	has	exclusive	
use of his or her balcony.

The entire condominium structure, 
except	 for	 betterments	 and	 improve-
ments owners made to their units, must 
be insured by the condominium corpo-
ration. The condominium corporation’s 
insurance covers losses to the condo-
minium building and common prop-
erty, but does not cover a condominium 
unit owner’s personal contents, liability 
or the improvements made to the unit.  

Condominium unit owner insur-

While the two separate insurance 
companies battled over who was  
responsible for the lightning damage 
between the walls of the two units, 
commencement of the repairs for both 
units was delayed. One insured had suf-
ficient	ALE	coverage	 and	was	 insulated	
from the increased living costs arising 
from the delays, while the other unit 
owner did not have enough coverage 
and suffered from acute distress as a  
result of the delay in the commence-
ment of the repairs.

Loss assessment coverage is particu-
larly relevant for condominium unit 
owners in earthquake zones, such as 
British Columbia. In the event of prop-
erty damage arising from an earthquake, 
insurance policies usually provide for 
increased deductibles and lower limits 
to coverage amounts than would apply 
to other causes of property damage. This 
means that the condominium corpora-
tion and the condominium unit owner 
will receive less insurance compensa-
tion	 in	 the	 event	 of	 an	 earthquake.	As	
a result, the condominium corporation 
may run out of insurance coverage and 
its reserve fund to pay for the repairs. 

To cover the shortfall, the condomin-
ium corporation could levy additional 
assessments or higher deductibles to 
unit	owners,	resulting	in	an	unexpected	
obligation to unit owners. Loss assess-
ment coverage may help condominium 
unit owners in this situation. 

CUSTOMIZED BYLAWS
It is important for unit owners in earth-
quake zones to have a clear understand-
ing of how insurance coverage for both 
themselves and the condominium cor-
poration may change in the event of an 
earthquake, and how the bylaws, decla-
rations, rules and regulations governing 
their specific condominium property 
may impact their obligations. Variations 
in condominium corporation bylaws, 
declarations, rules and regulations are 
not only a concern for condominium 
unit owners in earthquake zones. They 
can have a profound impact on the risk 
of financial loss to any condominium 
unit owner. While each Canadian juris-
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are owned by the condominium cor-
poration. For property owned by the 
unit owner, it is the sole responsibil-
ity of the unit owner to maintain and 
insure this property. However, there 
is no standard form declaration man-
dated	by	statute.	As	a	result,	declara-
tions have to be reviewed carefully 
to understand what condominium 
unit owners must insure themselves. 
In the event of a claim, the claims  
professional needs to review each dec-
laration to determine what indemni-
ties are owed to the condominium 
unit owner and what are owed to the 
condominium corporation.

•	many	 condominium	 corporations	
came	 into	 existence	 before	 statutes	
required the inclusion of a Standard 
Unit Bylaw and were not obligated 
to	adopt	a	bylaw	of	this	type.	A	Stan-
dard Unit Bylaw sets out what con-
dominium unit property must be 
insured by the condominium cor-
poration, and which building finish, 
fixture,	 or	 fitting	 is	 deemed	 to	 be	 a	
condominium unit owner’s better-
ment	 and	 improvement.	 All	 better-
ment and improvements are the unit 
owner’s sole responsibility to insure. 
Similar to the declaration, there is no 
required form for the Standard Unit  

diction has its own condominium act 
requiring all condominium-governing 
documents to conform to minimum 
requirements, individual condominium 
corporations can, and do, customize 
their bylaws, declarations, rules, and 
regulations. In practice, no two con-
dominium corporations seem to have 
identical bylaws or declarations, though  
each conforms to  the statute of its re-
spective jurisdiction. These variations in 
governing documents are broad-based 
and insurance professionals must re-
view the specific condominium corpo-
ration’s governing documents to rea-
sonably advise clients or to adjudicate 
claims.

Here	are	some	examples	of	nuances:
•	 condominium	 corporation,	 condo-

minium unit owner and tenant in-
surance policies are all required to 
have mutual waiver of subrogation 
provisions. However, some bylaws 
completely bar tort recovery for any 
and all property damage against the 
condominium corporation, another 
shareholder of the condominium 
corporation, or their tenants.

•	 the	declarations	set	out	what	building	
components,	 finishes,	 fixtures,	 and	
fittings are owned outright by the 
condominium unit owner and which 

Bylaw.	 Each	 condominium	 corpora-
tion’s bylaw is unique. Insurance pro-
fessionals should review the bylaw 
terms for each client in order to offer 
proper coverage options. 

OPTIONS TO CONSIDER
In addition to understanding what  
assets they are responsible for insuring, 
condominium unit owners also need 
to understand the insurance coverage 
they are purchasing. While this is true 
for everyone purchasing insurance, it 
is even more important for condomin-
ium unit owners because their policies 
may	 have	 unique	 terms.	 For	 example,	
the only water damage coverage pro-
vided in the standard condominium 
unit owner policy is for water damage 
due to escape of water from a plumb-
ing system or water main. Individual 
condominium unit owners need to be 
aware that their property is not covered 
for water damage due to surface wa-
ter, subsurface water, or water back-up 
from sewers or drains, unless optional 
coverage is purchased. 

Similarly, if the condominium unit 
owner is using bicycle storage areas, 
private storage lockers or closets in the 
condominium building that are not  
integral	 to	 their	 unit	 (e.g.,	 located	 in	
the basement of the building), then an 
endorsement should be added to the 
condominium unit owner’s policy to 
cover the possessions stored in these areas. 

While the condominium lifestyle 
may offer convenience and affordabili-
ty,	the	complex	nature	of	the	terms	and	
conditions governing condominium 
ownership and common property may 
make it more challenging to obtain  
appropriate insurance coverage. Con-
dominium unit owners should seek 
the assistance of knowledgeable in-
surance professionals to ensure they 
obtain appropriate insurance coverage 
and that they understand the terms of 
the insurance policy. Insurance pro-
fessionals need to review the bylaws,  
declarations, rules and regulations of 
the client’s condominium corpora-
tion to provide good advice for each  
circumstance.    
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Future
Ready

The changing world of risk demands that risk 
professionals be well-versed about not only 
what is happening now, but also about what is  
coming up. With the C-Suite increasingly involv-
ing risk professionals in the conversation, as well 
as relying on them to provide an accurate view 
of potential risks, being informed and prepared 
is essential. Attendees of the RIMS 2015 Annual 
Conference & Exhibition, held April 26 to 29 in 
New Orleans, learned how best to be ready for 
everything from cyber security to use of drones, 
competition and big data.

CYBER RISK VAULTS INTO TOP 10
Cyber has entered the 2015 Global Risk Manage-
ment Survey’s Top 10 global risks for the first time, 
demonstrating it is a key risk factor for today’s 
businesses, reports Aon Risk Solutions, the risk 
management business of Aon plc.

Cyber risk vaulted to nine from 18 in Aon’s 
2013 Global Risk Management Survey, notes the latest 
edition of the biennial survey, released at RIMS 
2015. And the risk is projected to continue its 
ascent, with Aon expecting cyber risk to rank 
seventh in 2018. 

“Cyber risk is fast-moving, impossible to pre-
dict and difficult to understand, but the damage 
can be immense,” states the survey report. “One 

of the dangers facing the insurance industry 
is the potential for a cyber hurricane, an event 
that could impact multiple lines of businesses,  
geographies and industry sectors,” it notes.

“With today’s rapid technological change, 
it is no surprise that cyber has entered the Top 
10 for the first time, and with increasing at-
tacks impacting on a company’s reputation, the  
results illustrate the hyperconnectivity between 
risks,” says Stephen Cross, chief innovation  
officer at Aon Risk Solutions. 

Perhaps more surprising, suggests Cross, is 
the lack of alignment between the board and the 
risk manager. “Such diverse views illustrate how 
imperative it is that the Board of Directors has 
effective and regular communication with risk 
managers to effectively assess and mitigate the 
company’s risk exposure.”

One positive trend is that reported readiness 
for cyber risk has increased from 68% in 2013 
to 82% in 2015. Not so positive, though, is that 
58% of polled companies have not completed a 
cyber risk assessment, and that 90% recognize 
that they are insufficiently prepared to protect 
themselves against cyber risk. 

The Top 10 risks identified are as follows: dam-
age to reputation/brand; economic slowdown/
slow recovery; regulatory/legislative changes; 

Angela 
Stelmakowich  
Editor

RIMS 2015 Annual 
Conference  
& Exhibition 
New Orleans Information, insight and innovation are critically important 

to getting a firm grasp of risk and being prepared to 
address events that may unfold. As part of that, though, 
risk professionals must remain open and flexible to keep 
pace with a risk environment that is ever-changing.
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“I think data is critical. I 
think how you use it is even 
more critical, and I think it’s 
going to be an incredibly 
important competitive 
advantage for firms.”

there 24 hours later, but (we will have) 
the data to be able to assess and help us 
move much more quickly on the claims 
process, to be able to identify what is 
necessary, and how can we get the right 
resources to support.”

ORGANIZATIONAL ALIGNMENT  
HAS INFLUENCE
A focus on the “here and now” could 
prove disruptive to the organizational 
strategies of companies, at least on the 
short-term horizon, highlighting the 
need to align strategy and what risk 
management is being asked to do, sug-
gests the 12th Annual Excellence in Risk Man-
agement Survey, released during RIMS 2015.

Conducted by Marsh and RIMS, the 
risk management society, the report is 
based on 300-plus responses to an on-
line survey and a series of focus groups 
with risk executives. 

“Successful risk executives strive to 
ensure that they and their organizations 

have a clear point of view about risk 
management priorities, how those pri-
orities may change, and where organi-
zational gaps in alignment exist,” notes 
the report.

Many of the risk executives in the 
focus groups said that they are being 
asked to do things on risk that might 
be disruptive to the strategies of their 
organizations, Carol Fox, director of the 
strategic and enterprise risk practice at 
RIMS and a report co-author, said dur-
ing a press conference.

“Many of the risk executives that we 
talked with in the focus groups said 
that the focus of most of their organi-
zations was on the here and now, and 
that there’s a growing concern that their 
Boards of Directors and executives may 

increasing competition; failure to at-
tract or retain top talent; failure to 
innovate/meet customer needs; busi-
ness interruption; third-party liability; 
cyber risk (computer crime/hacking/
viruses/malicious codes); and property 
damage.

NEED TO EXPEDITE DRONE 
AUTHORIZATIONS
A study out of the United States detail-
ing how drones can be used to help 
first-responders and improve relief  
efforts following a disaster recommends 
that the Federal Aviation Administration 
(FAA) expedite emergency flight autho-
rizations for the private sector.

Released during RIMS 2015, the study 
by Measure, in co-ordination with the 
American Red Cross and co-sponsored 
by Zurich, argues that expediting au-
thorizations would greatly reduce in-
surer response times and greatly enhance 
risk assessment, mitigation and claims 
response.

“We believe that drone technology 
can help deliver the most relevant data, 
in particular for our claims and our risk 
engineering operations, as they respond 
to natural disasters and work to support 
our customers,” Dan Riordan, Zurich’s 
chief executive officer of global corpo-
rate in North America, told reporters.

“When a disaster occurs, drones may 
be used to provide relief workers with 
better situational awareness, locate sur-
vivors amidst the rubble, perform struc-
tural analysis of damaged infrastructure, 
deliver needed supplies and equipment, 
evacuate casualties and help extinguish 
fires,” the study states.

In that vein, the study recommends 
that the FAA develop an emergency  
certificate of authorization process for 
private sector and non-profit organi-
zations that would allow for the on- 
demand operation of drones post- 
disaster and issue blanket approval for 
locations in which these entities can fly.

If response is on the ground in 24 
hours or 48 hours, “it can take months 
or even years off of the recovery pro-
cess,” Riordan said. “We may not be 
able to get the claims professional in 

be overly concentrating on things like 
the regulatory disclosure requirements 
and compliance, which tend to be  
retrospective views versus emerging 
risks and how those issues can impact 
their organizations, which is a much 
more prospective view,” Brian Elowe, a 
managing director at Marsh and report 
co-author, told assembled reporters.

“Alignment with other, more strate-
gic functions is generally higher (nearly 
double in some cases) when risk man-
agement reports into somewhere other 
than finance,” the report adds. 

BIG DATA, BIG ADVANTAGE 
Big data will be an integral part of the 
future, but its potential effectiveness will 
be governed by knowing just how to 
use it, Stephen McGill, group president 
of Aon plc, suggested during RIMS 2015.

Noting that the amount of data cre-
ated in the last two years is greater than 
the amount that had accumulated up 
until then, McGill reported to attendees 
that by 2018, the amount of data will 
be 50 times greater than the amount 
there is today. 

“So when we look at big data, it’s not 
the fact that there’s all this data around. 
It’s what you can do with that data and 
how you can bring it down into a struc-
tured way and turn it into something 
that is impactful, first and foremost, to 
help support our clients,” he said. 

Having structured data will allow for 
doing predictive modelling that can ac-
tually help inform clients make better 
decisions on their risk management and 
risk transfer needs, McGill told attend-
ees of the session.

“I think data is critical. I think how 
you use it is even more critical, and 
I think it’s going to be an incredibly 
important competitive advantage for 
firms,” he added.

J. Patrick Gallagher, chairman, presi-
dent and chief executive officer of Ar-
thur J. Gallagher & Co., agreed. 

“I think it’s possible that you might 
even say, at some point, the real value 
that a broking firm brings is the data, 
[and] how they can accumulate and 
make sense out of the data to help you 



Although cyber is currently largely 
an errors and omissions-based prod-
uct, there is interest in broader coverage 
beyond security and privacy, Riordan  
said, perhaps including the potential 
impact on property or on business 
interruption. “I think the industry is 
challenged now to look at how we can 
provide capacity, how we can get our 
arms around the risks that are growing 

understand where the world’s going,” 
Gallagher argued.

David Batchelor, president of Marsh 
LLC’s international division, said the “is-
sue is how the data is imported in a rel-
evant way and creating something that 
is giving insight… to an organization.” 

What is going on with big data, ana-
lytics and technology is “relevant with 
your C-Suite in terms of discussions 
around risk issues and how you define 
some of the risks, and optimization of 
the risk in looking at the way in which 
your own capital can be used versus that 
of cost transfers,” Batchelor added.

CYBER DEMAND GROWING
The cyber insurance market may be de-
veloping more slowly than John Doyle, 
AIG’s chief executive officer of commer-
cial insurance, may have expected, but 
he suggested during a panel discussion 
at RIMS 2015 that the market is growing 
and products are starting to catch up.

“I think like most markets as they de-
velop, the early generation of products, 
the product probably doesn’t work,” 
Doyle said, noting that for AIG cyber  
offerings, the view has changed from 
the financial perspective to the custom-
er perspective.

“We don’t view our role in this as just 
a place for you to transfer risk. We think 
that we can do much more than that 
and, really, have invested quite a bit in 
risk management capabilities to help you 
better understand those risks,” he said.

Dan Riordan, chief executive officer 
of global corporate in North America 
for Zurich, agreed. 

“I think it’s about more than just cov-
erage; it’s more than just insurance. It is 
the insight that our customers are look-
ing for, more insight into the issue of 
preparedness,” Riordan suggested.

“The market is probably a US$2 billion 
market,” for the cyber and security priva-
cy area, he said. “There are reports it will 
go up to US$5 billion to US$10 billion.”

Pointing out that when Zurich looked 
at cyber penetration a couple of years ago, 
it found that 5% to 15% of companies 
were buying some sort of cyber protec-
tion. Today, the reports are 30% to 40%.

related to cyber,” he suggested.
“It really is an exposure that’s showing 

itself to be deserving of its own tower of 
risk,” said John Lupica, chairman, insur-
ance, North America for ACE Group.

“You’re always trying to find that 
balance between coverage and price 
points,” Lupica said. “Where we sit to-
day, it certainly feels like we’re reaching 
that intersection.”    
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The ARC Legal Reporter 
Winter Issue – Article #1 

When is a medical examination considered a second examination
 under Rule 36 of the New Brunswick Rules of Court?

Reported Case: Blyth v. Crowther and Kelly 
Citation: 2009 NBCA 80 
At Issue: When both the plaintiff’s physical and mental condition are in issue in an action, and 

the plaintiff undergoes a physical examination, will a subsequent application for a 
psychiatric examination be considered an application for a second medical 
examination?

Should medical examinations that are ordered as part of the discovery process be 
characterized as ‘independent’ medical examinations? 

The Court: Court of Appeal of New Brunswick 
Judgment Rendered: October 13, 2009 (Reasons delivered November 26, 2009) 
Factual Summary: The plaintiff suffered injuries in a motor vehicle accident and commenced an action 

seeking damages. Both the plaintiff’s physical state and mental state were in issue in 
the action. The plaintiff submitted to a physical examination by the defendant’s expert, 
but subsequently refused to submit to a psychiatric examination. 

The defendant made a motion requesting an order that the plaintiff submit to the 
psychiatric examination. The motions judge granted the order. The plaintiff appealed, 
arguing that because the examination was a second medical examination, the motions 
judge was required to apply a higher standard than on an application for a first 
examination.

The plaintiff additionally objected to the motions judge’s characterization of the 
examination as an ‘independent’ medical examination. 

Disposition: The appeal was allowed only for the purpose of striking from the motions judge’s order 
any reference to the ‘independent’ nature of the medical examination. The medical 
examinations were part of the discovery process, and the court found that they should 
be characterized as ‘defence’ medical examinations.

The court rejected the plaintiff’s argument that the psychiatric examination was a 
second medical examination. Rule 36.02(1) allows a court to order a party to submit to 
a physical examination a mental examination, or both. The physical examination and 
mental examination do not need to be ordered at the same time in order for both to be 
considered a first medical examination. The physical examination was a first physical 
examination, and the mental examination was a first mental examination. 

See: http://www.canlii.org/en/nb/nbca/doc/2009/2009nbca80/2009nbca80.html
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Surprise 
Inheritance

After a corporate merger or 
acquisition, a firm faces the 
risk of discovering liabilities 
that were unknown and, 
therefore, not disclosed 
before the deal closed. 
Representations and 
Warranties insurance can 
transfer some of this risk.

Representations and Warranties (R&W) insur-
ance — also known as Warranty and Indemnity 
insurance — provides coverage for losses aris-
ing from breaches of a seller’s representations 
and warranties within the context of a corporate 
merger or acquisition. 

Often, during mergers and acquisitions (M&A) 
negotiations, there is a difference between the 
level of indemnification that will be offered by 
a seller and the level of indemnification sought 
by a buyer. Buyers generally require that sellers 
indemnify them for losses arising from sellers’ 

breaches of representations and warranties. How-
ever, sellers normally try to limit their post-closing 
obligations while buyers tend to push for higher 
indemnification rights. This can often lead to a 
deadlock between the parties and their advisors.

An R&W insurance policy can bridge that gap 
by transferring the risk of a post-closing breach 
to a third party.

Insurance coverage can be purchased by either 
the seller or the buyer. The cost can be borne by 
either party, or shared between the parties. The 
use and economics around the insurance cov-
erage is like any other deal term — negotiated 
between the parties and often determined by the 
respective negotiating leverage the parties have 
in the transaction.

PROTECTING THE BUYER
In North America, R&W coverage has been avail-
able since the late 1990s but has only recently 
gained traction following the post-recession in-
crease in deal activity. Based on anecdotal evi-
dence, current estimates of utilization rates range 
from 7% to 12% of the overall North American 
M&A markets.

Navine 
Aggarwal  
Vice President, 
North American 
Mergers and 
Acquisitions, 
Allied World
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broad international companies, will be 
on the higher end.

UNKNOWN LIABILITIES
R&W insurance can be useful in any M&A 
transaction. On sell-side policies, com-
panies can use the insurance to protect 
themselves against issues that were not 
known by the seller at the time of the 
transaction, but are discovered after the 

Terms can vary widely from deal to 
deal, and from industry to industry, but 
the general rule of thumb is the policy 
retention will be 1% of the deal value at a 
minimum, with the average being closer 
to 1.5 to 2%. Generally, the buyer will 
agree on a “basket,” which is a deductible 
on the seller’s indemnification. A seller 
will generally agree to an “escrow,” which 
is a holdback of part of the purchase price.  

The retention in an R&W policy is typ-
ically satisfied by some combination of 
a buyer basket and seller escrow. The es-
crow is often reduced and supplemented 
with insurance to provide the buyer with 
protection.

In the majority of deals, primary 
rates tend to be between 3% and 4% 
of the limit purchased. Businesses with 
streamlined operations, fewer locations 
and employees, and simple products or 
services will fall on the lower end of the 
range, while those with more complex 
risks, such as regulated businesses or 

deal closes. 
A seller could have a variety of liabili-

ties that are unknown at the time of an 
M&A transaction. For example, the sell-
er may have inadvertently filed its taxes 
incorrectly or made an error in failing 
to appropriately collect taxes from cus-
tomers. Or, the buyer may have acquired 
a manufacturing operation that turns 
out to have environmental contamina-
tion issues of which the seller was un-
aware at the time the acquisition closed. 

An error on the part of the seller 
— in administering an employee or 
contractor — could create an employ-
ment practice liability, for the buyer, 
after the merger or acquisition closes. 
The seller could represent to the buy-
er it has no undisclosed liabilities but 
then after the deal closes, one of the 
seller’s customers could file a lawsuit  
alleging breach of contract.

R&W coverage is also useful to sell-
ers when they have agreed to a larger 

On sell-side policies, 
companies can use the 
insurance to protect 
themselves against issues 
that were not known by 
the seller at the time of 
the transaction, but are 
discovered after the  
deal closes.
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insurance, its broker will compile a sub-
mission that consists of a draft purchase 
agreement, audited financials and a con-
fidential information memorandum or 
management presentation that outlines 
the company’s operations. The broker 
will send the submission to the carriers  
in the market and usually allow for 
three to four business days for each un-
derwriter to turn around a non-binding 
indication letter, or non-binding quote, 
that generally outlines the retention, 
rate, duration of coverage and any ex-
clusions based on the class of business.

Once the broker has had an oppor-
tunity to review options with his or 
her client, the client will select a single 
carrier to move into a more detailed  
underwriting process. 

The carrier charges an underwriting 
fee to the client in order to help offset 
the carrier’s outside counsel fees. The 
carrier and its counsel will spend a few 
days looking through the insured’s dili-
gence documents, including data room 
materials and third-party reports. These 
documents could include financial 
statements, tax returns, employee data 
(such as employment contracts and pay 
classifications), records on independent 
contractors and documents pertaining  
to environmental contamination of land 
owned or controlled by the seller. 

The carrier and its counsel may also 
want to review documents pertaining 
to intellectual property, including pat-
ents, trademarks, licences and web do-
mains. The insured, its outside advisors, 
the broker, carrier and its counsel will 
participate in a mandatory underwriting 
call to discuss the risks and close out any 
open issues from the diligence process. 

Generally, the carrier will look for key 
risk areas in order to ensure it is not 
covering known risks that it should not 
be covering, and to ensure it is not tak-
ing on material risks it is not prepared 
to cover. For example, carriers will not 
cover the seller for issues that the seller 
knew about, but still failed to disclose. 

In buyers’ policies, deliberate breach-
es (fraud) on the part of the seller might 
be covered, but in such cases, the in-
surer would generally have the right to 

escrow or indemnity than they are com-
fortable providing, or to help provide 
certainty around transaction proceeds. 
Since it is currently a seller’s market, 
sell-side coverage is less common today 
than in the past. Sellers tend to drive 
deal terms more because there are many 
potential buyers sitting on excess cash, 
creating a more competitive environ-
ment in favour of sellers.

On buy-side coverage, as noted,  
sellers tend to ask — or even require — 
that buyers purchase coverage to replace 
a larger seller indemnity. In a competi-
tive bidding process, which most mid-
market M&A transactions tend to have, 
bidders are asked to use R&W insurance 
to make their bids more competitive. 

Twelve to 18 months ago, forward-
thinking private equity shops and law 
firms would use R&W insurance to 
make their bids stand out among the 
lot. Now it is common to see multiple 
bidders in a single auction asking car-
riers to provide insurance terms to  
include as part of their bids. 

A typical process will take around two 
weeks from start to finish with an in-
surance carrier. Deal parties used to be 
concerned about insurers slowing the 
deal process and delaying the signing 
of a transaction. However, many of the 
brokers and underwriters in this space 
are former deal attorneys who are used 
to long hours and quick turn-arounds, 
and are capable of working in “deal time.”

For an insured considering R&W  

subrogate against the seller.
Concurrent with the underwriting, the 

parties will negotiate the policy form, as 
every transaction requires a manuscript 
form. The underwriter will also com-
municate deal-specific exclusions, if 
any, through the broker and will be in a  
position to bind coverage at the time the 
transaction is signed.

A handful of carriers have been writ-
ing this insurance in Canada over the 
last few years, some for entirely do-
mestic deals, and many on cross-bor-
der transactions. Some carriers in the 
United States have the ability to write 
in Canada, while a couple of U.S. carri-
ers have staff in Canada developing the 
market domestically. 

There are a number of brokers spend-
ing increasing amounts of their time on 
R&W insurance in Canada, including 
one with full-time resources for the Ca-
nadian market. 

Anecdotally, it seems all of the major 
private equity firms in Canada have ei-
ther used the product on recent transac-
tions or have taken a serious look at the 
coverage during the bidding process. 
Similarly, a number of U.S. private eq-
uity firms looking at acquisition targets 
in Canada have used the product here, 
giving advisors and deal parties on the 
other side of the table exposure to the 
product.  

Canada is poised to see significant 
growth in R&W insurance in the next 
year or two.    
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Clear  
and  

Present

The attacks on Canadian soldiers last fall in  
Ottawa and Quebec and threats directed at  
Canada from overseas terrorist groups are 
among the indicators that terrorism is an expo-
sure that risk managers and brokers need to con-
sider further. The passage June 18 of Bill C-51, 
the Anti-Terrorism Act — which gives police more 
power over suspected terrorists —  is a sign that  
politicians perceive an increase in the threat.

Some recent attacks appear as if they could have 
been perpetrated by lone wolves, but there is still a 
risk of a large catastrophic terrorist attack.

Since September 11, 2001 — when 19 suicide 
hijackers crashed four civilian airliners in the 
eastern United States — most Canadian insur-
ers have attempted to distance themselves from  
exposure by imposing exclusions in proper-
ty and casualty policies. As early as November 
2001, the Reinsurance Research Council (RRC) 
of Canada recommended the terrorist exclusion 
be applied to all general liability policies. Initial-
ly RRC and Insurance Bureau of Canada (IBC) 
recommended property policies provide cov-
erage for ensuing fire. However, most insurers 
have strengthened their terrorist exclusions, in  
property policies, to exclude all loss or damage. 

That means any resultant loss or damage — 
such as explosion, falling object, glass break-

age, rupture of plumbing system or water es-
cape, riot, strike, civil commotion, vandalism,  
malicious acts, theft — is also excluded.

In Ontario, there is a question as to wheth-
er the full exclusion for ensuing fire will be  
allowed, under Section 144(1) of the province’s 
Insurance Act. That stipulation currently does not 
provide for loss or damage by fire resulting from 
a terrorist act to be excluded.

In addition to the risk of direct damage and 
resulting business interruption from a terrorist 
attack, there is also a liability concern.

One violent incident that occurred on a  
commercial site was the September 21, 2013 
attack on the Westgate Mall in Nairobi, Kenya, 
for which Al-Shabaab (which the United States  
government has designated as a terrorist organi-
zation) claimed responsibility.

Terrorist acts could cause property damage as 
well as bodily injury to visitors, customers and oth-
er third parties. For example, an explosive device, 
if planted in an urban nightclub, could explode, 
causing a fire. A large number of patrons could be 
injured by the blast and others could be hurt while  
attempting to escape. 

Whether the perpetrators are lone wolves or 
belong to organized groups, terrorist attacks are 
designed to damage, injure and produce fear. 

Douglas D. 
Everett  
President,  
CHES Special 
Risks, operating 
as Terror Risk 
Underwriting 
Specialty Team 
(T.R.U.S.T.)

Insurance coverage, for terrorist acts in Canada, is available 
through specialty markets. However, many Canadian organizations 
are not buying the insurance and are left with coverage gaps, 
including third-party liability exposure.

DANGER
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In addition to the risk of 
direct damage and resulting 
business interruption from 
a terrorist attack, there is 
also a liability concern.

policies tend not to provide cover-
age for either tenants’ legal liability or  
employers’ liability.

In Canada, not all employees are  
covered by provincial no-fault workers’ 
compensation coverage.

In Ontario, for example, only 73.55% 
of the work force was covered, as of 
2013, by Ontario’s public workers’ 
compensation plan, note figures from 
the Association of Workers’ Compensa-
tion Boards of Canada. 

All employers in Ontario, regardless 
of whether their workers are eligible for 
coverage by the Workplace Safety and 
Insurance Board (WSIB), have a level of 
care mandated either by the province’s 
Occupational Health and Safety Act or (for 
federal government employees) by the 
Canada Labour Code. Both impose strict 
liability for the care and safe working 
conditions in the workplace.

A business that is sued as a result of an 
act of terrorism or sabotage will need a 
strenuous legal defence. Some insurance 

contracts covering liability for terrorist 
acts do not to include the same obliga-
tion — for the insurer’s right and duty 
to defend — as other liability policies. 
Therefore, a policyholder could be re-
quired to cover both its investigative 
and legal defence costs if it is sued as a 
result of a terrorist incident. 

If a court finds against the insured, 
ordering it to pay damages — or if the 
insured settles — the insurer may then 
have a contractual obligation to indem-
nify the policyholder. However, this 
type of policy is much more onerous 
for the insured than a liability policy in 
which the insurer has the standard right 
and duty to defend.

Some Canadian statutes define ter-
rorism. However Canada — unlike 
the United States, Britain, France and 

In Canada, provincial occupiers’  
liability acts impose legal obligations 
beyond common law. Those acts tend to 
have exceptions, from strict liability, re-
lating to criminal acts of others. Howev-
er, owners and occupiers still have a legal 
obligation to provide adequate security.

Policies covering direct loss or dam-
age tend to contain key common exclu-
sions for nuclear, chemical, biological 
and radiation, riot, strike, civil commo-
tion, malicious acts, vandalism, theft and 
cyber attacks. Some of these perils can 
be covered for an additional premium.

The conditions relating to insurance 
requirements in many commercial loan 
agreements contain a clause stating 
something in line with the following:

All policies must not contain an exclusion for 
Terrorism or Terrorist Acts, provided that such  
coverage is obtainable at a reasonable cost as deter-
mined by the Mortgagee. In the event such coverage 
is not available at a commercially reasonable cost 
but later becomes available, then the Mortgagor 
shall obtain and maintain such coverage at the 
written request of the Mortgagee.

LIABILITY CONCERNS
Business interruption coverage is re-
stricted to direct loss or damage by the 
insured peril to the insured premises. 
Unless the insured premises is covered 
for terrorist acts, there is no following 
form coverage for loss of net income 
and continuing expenses due to a ter-
rorist act. There are various forms of 
contingent business interruption exten-
sions (such as denial of access, neigh-
bouring premises and failure of public 
utilities) available to broaden coverage.

Third-party liability coverage for 
losses arising from terrorist acts is  
generally written on a claims-made  
basis. This type of policy would cover 
events that occurred and were reported 
during the policy period. Many policies 
provide an extended reporting or dis-
covery period, allowing an insured to re-
port a claim up to 90 days after the policy  
expires. Some policies contain an “onus 
of proof clause,” which essentially plac-
es the onus on the insured to prove that 
the incident giving rise to the claim 
was a terrorist act. Third-party liability  

Australia — has no government finan-
cial backstop. The actual trigger — to  
exclude or include cover — is untested 
in Canada. What exactly constitutes a 
terrorist act? Therefore, a policyholder 
who submits a liability claim arising 
from a violent act could be faced with 
an insurer who refuses to defend or in-
demnify until such time as a court finds 
that the incident giving rise to the third-
party’s claim against the policyholder is, 
in fact, an act of terrorism.

Should a place of employment be the 
target of terrorist activity, the employer 
of those employees may be held legally 
liable for their injuries. Even with em-
ployer’s liability coverage in place, the 
vast majority of these policies exclude 
acts of terrorism. Employer’s liability 
insurance covering terrorism is avail-
able under stand-alone policies.

COLLATERAL DAMAGE
In a 2003 publication, the U.S. Federal 
Emergency Management Agency sug-
gested an explosion from a 10-pound 
suicide vest could cause injury at a ra-
dius of 300 metres. The explosion in 
Oklahoma City, in 1995, damaged 324 
buildings within 16-block radius of the 
blast. A single building may not be the 
target of a terrorist act yet the collateral 
damage can be significant from direct 
damage, business interruption and  
possibly third party.

The terrorist acts insurance market 
has significant capacity for now, except 
in some urban areas — such as sports 
venues, national monuments — with 
higher risk exposure, and postal zones 
considered higher risk by underwriters.

Rates for insurance covering terror-
ist acts have generally come down over 
the last decade, but many businesses 
still do not purchase coverage or even 
ask for a price indication. Acts of terror-
ism and threats of terrorist activity are 
constantly in the news, and the threat is 
not diminishing. No one can accurately 
predict the target — or the financial 
impact — of the next terrorist attack in 
Canada, but the mechanisms to transfer 
risk are available and, for the most part, 
at a reasonable cost.    
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MOVES & VIEWS

1 Paul Taylor [1a] 
assumed duties as 
president and chief 

executive officer of Western 
Financial Group July 6. 
Taylor will oversee Western 
Financial’s network of 
insurance brokerages, as 
well as lead all company 
business units, including 
Western Financial Group 
Insurance Solutions, Western 
Financial Insurance Company 
(Petsecure) and Western 
Life Assurance Company. 
Most recently president of 
TransAlta’s business opera-
tions in the United States, 
Taylor is a former president 
and CEO of the Insurance 
Corporation of British 
Columbia and a past chief 
of staff for the Premier of 
British Columbia. Taylor 
takes the reins from company 
founder Scott Tannas [1b], 
who was appointed interim  
president and CEO last 
February when Jeff Burke left 
the High River, Alberta-based 
firm. Tannas — who was 
appointed to the Senate in 
2013 — has resumed  
his previous role as vice 
chairman of Western 
Financial, which is owned by 
Desjardins Financial Group.

2 Jim Murphy [2a] 
has been appointed 
chief executive officer 

of the Insurance Brokers 
Association of Ontario (IBAO). 
Murphy was previously presi-
dent and CEO of the Canadian 

Association of Accredited 
Mortgage Professionals 
(CAAMP). He is also a former 
director of government rela-
tions for the Greater Toronto 
Home Builders’ Association. 
Murphy’s previous experience  
includes working as the 
executive assistant to two 
Ontario Cabinet ministers, 
serving as senior policy 
advisor to Ontario’s municipal 
affairs and housing minister, 
and acting as senior policy 
analyst for the Toronto Board 
of Trade. “Our members have 
asked us to focus on three 
strategic pillars — advocacy, 
education and sustainability  
of the channel,” IBAO 
president Michael Brattman 
[2b] says in an association 
statement. Murphy’s “depth 
of advocacy and membership 
association experience will 
help focus our efforts and  
deliver value to our  
members,” Brattman adds.

  

3 Strategic Underwriting 
Managers Inc., an 
independent manag-

ing general agent (MGA), 
announced in mid-July that it 
has acquired Montreal-based 
MGA Morin Elliott Associés 
Ltée. Morin Elliott will be-
come part of SUM Insurance, 
but each company will 
continue to be run separately. 
The terms of the transaction 
were not disclosed. Morin 
Elliott specializes in non-
standard commercial and 
residential property risks and 
complementary liability  

coverages, while SUM 
Insurance’s products include 
commercial general liability, 
umbrella and excess, envi-
ronmental impairment, errors 
and omissions, directors and 
officers, product recall, life 
science, security and protec-
tion and marine insurance.

4   The Canadian 
Independent Adjusters’ 
Association (CIAA) 

reported in July that Patti 
Kernaghan [4] has been 
named president of the 
International Federation 
of Adjusting Associations 
(IFAA). A past CIAA national 
president, Kernaghan assumes 
the role on behalf of CIAA, a 
founding member of the IFAA.  
“Patti’s wealth of knowledge of 
the industry is remarkable and 
her extensive involvement with 

numerous industry organiza-
tions will bring immeasurable 
value and perspective to the 
IFAA’s board as the federation 
continues to expand their 
membership and fulfill their 
mission to be the representa-
tive voice of Loss Adjusting 
around the World,” says  
CIAA executive director 
Patricia Battle. 

5 Marsh & McLennan 
Agency LLC has 
acquired Montreal-

based brokerage Vézina 
Assurances Inc. for an 
undisclosed amount. The 
acquisition marks Marsh & 
McLennan’s entry into the 
Canadian market, notes a 
company statement issued 
in early July. The acquisition 
includes the property and 
casualty brokerage division 
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MOVES & VIEWS

of Vézina Assurances, which 
also provides employee ben-
efits services. The company 
will continue to be led by 
its current co-chief execu-
tive officers, Pierre Vézina 
and Patrice Vézina. Joining 
Marsh & McLennan “is the 
logical next step in Vézina’s 
evolution as it enables us 
to preserve our culture and 
service model while offering 
a wider range of solutions, 
resources and specialized 
expertise to our clients,” 
Pierre Vézina says.

6Allianz Global 
Corporate & Specialty 
(AGCS) welcomed 

Bernard McNulty as its  
new head of claims, Canada 
in July. McNulty is respon-
sible for the claims division 
throughout Canada for AGCS, 

a unit of Allianz Group that 
writes corporate and spe-
cialty insurance. With more 
than 22 years of experience 
in the insurance sector in 
underwriting, claims and 
management roles, McNulty 
last served as vice  
president, strategic broker 
and customer development  
for RSA Group, AGCS 
reports. McNulty’s work 
experience also includes a 
variety of claims leadership 
roles at GCAN Insurance 
Co. and the ACE Group. He 
will report to Ulrich Kadow, 
AGCS’s chief agent, Canada, 
with a matrix report to Terry 
Campbell, regional head of 
claims, North America.

7  Crawford & Company 
(Canada) Inc.  
announced in July 

it has opened a branch in 
Fort McMurray, Alberta. The 
claims services firm now 
has more than 65 locations 
across Canada. In addition, 
John Kuerbis [7] has joined 
the branch as a claims 
adjuster, notes a statement 
from Crawford Canada, a 
subsidiary of Atlanta-based 

Crawford & Company. A 
former principal of a  
boutique independent  
adjusting firm, Kuerbis has 
more than 13 years of  
experience as a multi-line 
adjuster, specializing in  
property and transportation, 
and has vast expertise han-
dling a wide range of losses. 

8  United States-based 
Verisk Insurance 
Solutions has  

announced a strategic 
alliance with Intelligent 
Mechatronic Systems (IMS) 
Inc. of Waterloo, Ontario, 
which provides connected-car 
technology. Verisk Insurance 
Solutions reports the alliance 
“signifies the extension of 
IMS strategy to continue 
offering insurers best-of-
class choices for driver 
analytics insight,” notes the 
company, which provides 
information about property 
and casualty insurance risk. 
“IMS has teamed with Verisk 
because of its close network 
of relationships within the 
property/casualty insurance 
market and its ability to bring 
its filed, market-ready Safety 
Scoring and GeoMetric 
programs to our insurance 
telematics technology,” adds 
Ben Dailey, IMS’s executive 
director of U.S. sales and 
business development.

9  Risk mitigation and 
investigation company 
Xpera has acquired 

Sterling Pacific Investigations 

1David Richards [1] has
been appointed chief
executive officer of JLT

Canada, part of the Jardine
Lloyd Thompson Group, risk
specialists and employee ben-
efit consultants. Having more
than 20 years of experience in
the insurance and risk man-
agement industry, Richards
joined JLT Canada in 2013 as
executive vice president and
national specialty leader for
natural resources. He has held
various senior management
positions within the insurance
broking sector, including as
executive vice president for
Aon Canada. “His client advo-
cacy, management experience
and deep knowledge of the
Canadian insurance industry is
ideally suited to leading JLT
Canada on its next phase of
growth, supported by the
strong senior management
team that has been assem-
bled over the last two years
and a continued appetite from
the JLT Group to invest in
building out its Canadian 
operations,” says JLT Canada
chairman John Lloyd.
Richards succeeds Steve
Thomas who, after completing
JLT Canada restructuring over
the last two years, has de-
cided to return to Australia.

2Toomas (Tom) Reikman
and Max Weis [2] have
joined Economical 

Insurance. Reikman has been
named senior vice president
and chief operating officer,
effective January 20. He has
held various executive roles at
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positions have included gen-
eral adjuster, branch manager,
vice president of operations
and Lloyd’s Division leader.

6Macdonald Chisholm
Trask Insurance (MCT)
announced in early

January that it will join prop-
erty and casualty brokerage
BrokerLink. The terms of the
transaction were not dis-
closed, notes a statement
from BrokerLink. BrokerLink
companies, subsidiaries of
Intact Financial Corp., 
include 84 offices serving
clients in Atlantic Canada,
Alberta and Ontario. Dating
back more than 60 years,
MCT has more than 110 in-
surance professionals in 18
offices. Michael Brien, who
has led MCT over the last 12
years, joins BrokerLink as
head of its Atlantic operations.

1

of Calgary; Gordon Adams;
Robert Cartwright, Jr.; 
Al Gorski; Leslie Lamb; John
Phelps; Michael Phillipus;
Frederick Savage; and Lori
Seidenberg.

8As of January 8,
Toronto insurance bro-
ker Jones DesLauriers

Insurance Management Inc.
(JDIMI) had acquired Whitley
Insurance and Financial Ser-
vices. Whitley Insurance has
offices in Belleville, Ontario
and the nearby communities
of Trenton, Deseronto and
Stirling. “The acquisition is
expected to build a solid
presence for JDIMI in Eastern
Ontario and position the firm
to better service their clients,
with strengthened commer-
cial and personal insurance
offerings in the region and a
new financial services divi-
sion,” notes a statement from
JDIMI. President and CEO
Shawn DeSantis will lead the
teams from both companies.
Loris Clarke [8] has been
named successor to Paul
Whitley, president of Whitley
Insurance, who will remain
during a transition period.

9Ken Rayner [9] has
joined Anderson 
McTague & Associates

Ltd. as its director of busi-
ness development, Central
Region. “Ken brings a wealth
of experience to our com-
pany, having held various
senior management positions
with insurers and other MGAs,”

Aviva Canada, including 
senior vice president for the
Ontario region, senior vice
president of Pilot Insurance
Company and Scottish and
York Insurance Company, and
senior vice president of 
national marketing. He also
previously worked at Econom-
ical Insurance. Reikman will
report directly to Karen
Gavan, president and CEO of
Economical Insurance. Weis,
who previously held various
roles at RBC Capital Markets,
is the new vice president of
corporate development as of
January 21. Weis will be inte-
gral to “continued focus on
its demutualization and 
public company readiness ac-
tivities,” says chief financial
officer Phil Mather.

3Dan Kleiman [3] took
on duties as vice presi-
dent and regional

leader, Canada Commercial
for Zurich North America at
the beginning of 2014. In his
new position, based in
Toronto, Kleiman will oversee
the almost 100 market-
facing underwriters and 
underwriting managers who
are part of the Commercial
Markets regional field organi-
zation within Canada, reports
Zurich Insurance Group.
Kleiman began with Zurich 
in its Kansas City office in
2007 and most recently
served as segment head of
the commercial real estate
practice within Zurich North
America Commercial. Before
joining Zurich, he held com-

3 52

87

get back to normal faster
after a claim,” says Irene
Bianchi, senior vice president
of claims, corporate services
and strategic sourcing for
RSA Canada.

5Scott McFie has been
named executive vice
president of business

development for Granite
Claims Solutions. McFie, who
has been involved at the ex-
ecutive level within the insur-
ance industry for more than
25 years, has held executive
operational and business de-
velopment positions at a na-
tional independent adjusting
company. Denis Houle [5]
will oversee the operational
and sales activities of the
company’s Atlantic Region as
part of his new role as 
regional manager. Over the
course of his career, Houle’s

says Chuck McTague, 
president of Anderson Mc-
Tague & Associates, a  family-
owned MGA based in New
Brunswick. In January, An-
derson McTague & Associates
announced it was expanding,
adding an office in Toronto to
service the brokers of Ontario
and Manitoba. Rayner’s 
appointment confirms the
company’s “commitment to
the Ontario/Manitoba market-
place, and to the building of
a local support team to assist
brokers with their surplus
lines and difficult to place
business,” McTague adds.

10The Guarantee
Company of
North America

has announced that Tara
Wishart [10] became vice
president of claims for the 
insurer’s Toronto branch on
December 2, 2013. Having
21 years of experience in The
Guarantee’s claims 
department, Wishart will be
responsible for the operations 
of the Toronto Branch Claims.
She first joined The Guaran-
tee in 1995 as an adjuster
and has held roles of increas-
ing seniority with the com-
pany, including, most
recently, claims manager for
specialty lines. Wishart is a
member of both the Surety
Association of Canada and
the Canadian Association of
Women in Construction. 

mercial lines roles with in-
creasing levels of responsibility
at Chubb and Fireman’s Fund
Insurance Company in Kansas
City, Chicago and New York.

4RSA Canada is looking
to streamline its
claims-handling

process and condense cycle
times through a new partner-
ship with Audatex Canada, a
global claims solution
provider serving the automo-
tive industry. The partnership
replaces multiple software
programs with Audatex
Canada’s software suite,
which will standardize work-
flow and procedures across
all of RSA Canada’s compa-
nies. “This solution enables
RSA Canada to leverage its
size and scale to provide
even better service to our
customers and helping them

7Carolyn Snow [7] will
lead RIMS as president
for the 2014 term,

which took effect January 1.
Snow, who has been on the
RIMS Board of Directors for
seven years, is currently di-
rector of risk management for
Humana Inc. She previously
served as RIMS’s treasurer,
secretary and director of 
external affairs. The RIMS
board for 2014 also includes
vice president Richard
Roberts, Jr.; treasurer Julie
Pemberton; corporate secre-
tary Nowell Seaman, director
of global risk management for
Potash Corporation of
Saskatchewan Inc.; Gloria
Brosius; Steve Pottle, director
of risk management services
at York University; Jennifer
Santiago; Janet Stein, direc-
tor of risk management and
insurance at the University 

Inc. “The geographical cover-
age, experience and excellent 
reputation of Sterling Pacific 
Investigations will strengthen 
our regional service offerings” 
on Vancouver Island, notes 
Xpera president Robert 
Burns. Bill Hayman [9] has 
been named Xpera’s inves-
tigation manager for the 
Vancouver Island region. As 
part of his duties, Hayman 
will continue to oversee 
investigation operations and 
work alongside Xpera’s  
western investigation  
management team. 

10  The Centre 
for Study of 
Insurance 

Operations (CSIO) has pub-
lished educational material 
on search engine optimization 
(SEO), which includes four 
videos and a white paper, to 
help brokers improve traffic 
to their websites from search 
engines. The information 
includes advice for blogs, tips 
on web design and use of key 
words, as well as information 
on Google Analytics. “Having 
a social media presence of 
some kind will greatly help 
your SEO efforts,” notes the 
white paper, referring to sites 
such as Facebook, Twitter and 
LinkedIn. CSIO recommends 
brokers minimize duplicate 
content and develop mobile 
versions of their websites. 

http://twitter.com/CdnUnderwriter
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The annual CIP Society Fellows’ Golf 
Tournament took place on June 8 at 
Wyndance Golf Club in Uxbridge, 
Ontario. The day started off a bit 
rocky with heavy rains, but luckily it 
stopped in time for golfers to make 
their way onto the course. The 
winning team was from Northbridge 
Insurance and The Magnes Group, 
with golfers Paul Tegelaar,
Stephanie Dudley, Allison Bryce 
and R. J. Farnworth. Mark your 
calendars now for next year’s 
tournament on June 6, 2016. 
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ENCON hosted a product fair for 
Toronto-area insurance brokers 
at Toronto’s venerable Omni King 
Edward Hotel on June 9. The event 
was a chance for ENCON’s brokers 
and its group benefits sales staff 
to meet their brokers, followed by 
a cocktail reception. About 250 
attendees enjoyed the function.
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On June 10, the PLUS Canada Chapter 
(Professional Liability Underwriting 
Society) held an event “Cyber Liability 
– the Potential Impact on Directors & 
Officers’”at the Hilton Toronto. The 
event, which included a luncheon 
and workshop, featured the following 
presenters: Katie Andruchow of Aon 
Reed Stenhouse, David Price of AIG, 
Greg Eskins of Marsh & McLennan, 
and Robert Frank of Norton Rose.  
To read more from the event, visit 
http://bit.ly/cupluscyber

http://bit.ly/cupluscyber
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On June 17, property restoration 
company PuroClean held an Open 
House for its new Corporate Office 
located on Allstate Parkway in 
Markham, Ontario. More than 150 
customers, suppliers and PuroClean 
staff and owners attended the event, 
which included a cocktail reception.
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The 2015 version of the Canadian 
Cancer Society’s Relay For Life fea-
tured one of the largest-ever number 
of insurance industry participants. 
The Relay is a tribute to the lives of 
loved ones who have been touched 
by cancer. Teams took part in the 
12-hour, overnight, non-competitive 
relay, taking turns walking, running 
or strolling around a track. Across 
Canada, friends and members 
of the insurance industry formed 
teams under the “WICC Relay

For Life” banner, participating in 
their choice of Relays being held 
at various locations. On June 12, 
WICC (Women in Insurance Cancer 
Crusade) held its first “industry 
excusive event” at the Garrison 
Common of the Fort York National 
Historic Site. Paul Martin and 
Mariellen Glover, WICC Co-Chairs, 
report that WICC Relay For Life 
saw 55 teams take part, raising 
more than $200,000 in pledges. 
Overall, the 2015 WICC Ontario 
Relay campaign raised more than 
$400,000.
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Music Heals 4, an evening in 
support of muscular dystro-
phy research, was held June 
17 at the Hard Rock Cafe 
in Toronto. Among others, 
the 4th annual fundraiser 
in support of Kadey Schultz 
and her family saw hun-
dreds of insurance industry 
supporters attend and enjoy 
the live music performed 
by claims industry bands, 
including The Gavelheads, 
Diehpster and The Accidental 
Benefits. Kadey’s son, 
Emery, now eight, was 

diagnosed with Duchenne 
Muscular Dystrophy 
(DMD) in 2012. DMD is 
the most common fatal 
genetic disorder diagnosed 
in childhood. Funds raised 
from Music Heals benefit 
The Biggar Endowment for 
Muscular Dystrophy at the 
Holland Bloorview Kids Rehab 
Hospital in Toronto. This 
year’s event raised more 
than $42,000. Through the 
Music Heals events and ev-
eryone’s efforts, the Biggar 
Endowment has received 
over $275,000.



69August 2015 Canadian Underwriter

GALLERY



70 Canadian Underwriter August 2015

GALLERY

Winmar Toronto/Brampton 
celebrated the opening of their 
new 30,000 sqft facility on June 
18th, 2015. Over 150 industry 
professional attended the 
event. Guest were treated with 
fine food, cocktails and cigars.
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McKellar Structured Settlements 
Inc. would like to thank all those 
who took part in the 17th Annual 
McKellar Charity Golf Day on June 
15. The event raised $21,300 
for WICC (Women in Insurance 
Cancer Crusade) for use and 
support in its fight against cancer. 
Since their inaugural golf day, 
McKellar has raised an incredible 
$263,175 for WICC.

WICC Ontario Chapter Treasurer, Kim Hrycko (left), accepting donation cheque from Mary Anne Reuel 
of McKellar Structured Settlements

mailto:clrobinson@mccagueborlack.com
www.clcnow.com
www.harmonie.org
www.dacbeachcroft.com
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Swiss Re Corporate Solutions 
held a cocktail event at Aria 
Ristorante in downtown Toronto 
on June 18. More than 130 
guests enjoyed live music and 
delicious appetizers.



73August 2015 Canadian Underwriter

GALLERY

On June 23, the Ontario Risk 
and Insurance Management 
Society (ORIMS) held its annual 
golf tournament at Deer Creek 
Golf Club in Ajax, Ontario. 
It was a well-attended and 
successful day, with more 
than 270 golfers taking part. 
RIMS members and their 
guests enjoyed a fantastic day 
of socializing and fun. ORIMS 
was pleased to announce that 
the tournament raised $3,000 
in support of the Juvenile 
Diabetes Research Foundation.
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Hub International HKMB hosted 
the Shadow Lake Centre 47th 
Annual Golf Tournament at 
Coppinwood Golf Club in 
Claremont, Ontario on June 
22. Golfers enjoyed a magnifi-
cent day on the picturesque 
and challenging Coppinwood 
layout. Golf was followed by 
an afternoon reception, which 
featured food stations, a silent 
auction, tournament prizes and 
a draw for the Grand Prize Trip 
to Aruba. All proceeds were do-
nated in support of Community 
Living Toronto, which owns and 
operates Shadow Lake Centre, 
a year-round outdoor recreation 
facility for all ages of people 
with an intellectual disability. 
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